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T i: READ ER. 


Tears of my Life, without be- 

ing able to Reconcile my Self 
to the Oaths; in the Courſe of my 
Studies, I met with ſome Paſlages, 
which gave me Cauſe to ſuſpect, that 
had in ſome particulars miſtaken the 
Engliſh' Conſtitution: And altho' they 
did not carry ſo great a Weight and Evi- 
dence, as to induce me to alter my Sen- 
timents in the main ; yer I confeſs they 
made me pauſe, gave me occaſion for 
Reflection, and inclined me once more 


to take a Review of the Judgment I had 


made fo many Years ago ; with an In- 
tention, that if upon this Inquiry, I 
ſhould find my former Judgment was well 
grounded, to fit down under it in a 
quiet and inoffenſive way, whatever In- 
conveniences might attend it: If nor, 
then, with my Judgment, to alter my 
Mee. * 
The Method, and Reſult of my Inqui- 
nes, the Reader will meet with in this 
Diſcourſe.” And oa I was n 
e 4 ther. 


{FTER: I had paſſed; fo many 


To the READ E R. 
them, I was very free, and ↄpen in diſ- 
couiſing with as many of my Old 
Friends, as were willing to talk with 
me upon this Head, and with Thoſe 
elpecially, whom 1 took to be belt ac- 
quainted with our Conſtitution, and 
molt. verſed in this Controverſy. And 
could I not have ſolved theis Objections 
to my own ſatisfaction, I ſhould have 
ſtop d here ; and theſe Papers, as they 
were neyer ncended.: for- che . Publick 
at firſt, had never ſeen the Light: Part 
of Which are Iwo Letters in Anſwer to 
the Objections! of Two of my Friends, 
wich little Alteration more than was 
neceſlary, to make them of a Piece, wich 
the reſt of this Diſcourſe. 

If any Gentlemen of the Law, ould 
think this Little Piece worth their peru- 
L; they may be apt to ſays that l have 
abour'd ſome Points too much, in pro- 
ving (what was Obvious) the Legiſla- 
tive Authority of Kings for the time being, 
but I Was ienſible that ſome, whom 1 
hone be hearuly glad to ſerye by this 


Diſcourſe, 
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Iv tbe READ ER. 
Diſcourſe, were not ſo well apprized of 
this Matter. 

Now if any one * Ahr I was con- 
yinced no ſooner? I ſhall return a very 
ſhort, but a very True Anſwer : Becauſe 
I had not ſooner a thorough Inſight into 


to this Great Point. 

An Opinion, or a Practice of Twenty 
Years. Standing; will always have the 
force of Prejudice on its ſide; but this 
will make but à light Impreſſion on 
Minds, which have this ſingle Impor- 
tanc Queſtion in their View : Whether 


the [Thing be Lawful or Unlawful, a 


Duty or a Sin? 
The Succeſs which this Diſcourſe hath 


met with, amongſt ſome of thoſe that 


have ſeen it in Mis. has been no ſmall 
Inducement to the Publication of it. 
And, T hope, I have treated the Subject 
in ſuch a manner, as not to offend thoſe, 
whom it may not convince. 


Conſcience i is concern d, or which any 
way 
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our. Conſtitution, and Laws, relating | 


All Subjects, Thoſe eſpecially, where 
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To the READER. 
way relate tothe! Chriſtian Faith and 
Manners,ought certainly to be managed, 

with chat Chaticy and Meekneſs, which 
are the molt Gent Fruits of the one, 
and the greateſt Ornaments of the other. 

But in what a different manner do we 
often ſee, even ſacred Subjects treated, 

ſo that it may be almoſt a Queſtion whe- 
ther theſe Wars of che Pen, ate not in 
their Way, almoſt as Deſtructive to the 
Managers of them, as thoſe of the Sword. 
Tis undeubted, that they who propa- 
gate Error in chis Way, will findit a grie- 
vous Aggravation of their Fault, and 
they Who defend the Truth after the ſame 
manner, will at leaſt loſe that Reward, 

which otherwiſe they might have hoped 
for. And all who uſe theſe unlawful 
and unchriſtian Arms, may have ſome 
reaſon to fear, without Repentance, leſt 
chat Expreſſion may be too properly ap- 
plied to them, in a ben vr ogy What 
the Poet intended. 
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The Supreme Authority f the Engliſh Go- 
vernment . reſts in the Ning for the time 
being, and the Allegiance. of” the Subjefts 
i due to him by the Common Law of 
this Realm, 


Shall firſt conſider the Authority of 
the King for the time being, by the 
Commons Law, and then by the Sta- 
tute Law of this Realm. * Com- 
mon Law is common Cuftom and Uſage, 
or Fudicial Proceedings and adjudged Caſes, 
und they appear in Judicial Records and the 
Year Books. N * Nite 1 

As for common Cuſtom and Uſage, which 
by an uninterrupted Practice, through a 
long Tract of time obtains the force of 
Law; This is ſo evidently on the ſide of 
the Regnant King, that the People of En- 
lend Aways ſubmitted and took Oaths of 
idelity to the Thirteen Kings, who from 
the Conqueſt to Henry the VII. came to the 
Throne without Heredftary Titles, as well 


as to the Six Hereditzty Kings who Reigned 
N | B in 


Ce) 
in that Period; and this ſo univerſally, that 
I-don't-know-there. are any Non-jurors to be 
found in all . thoſe Reigns. Of thoſe Kings 
few met with greater Oppoſition than Wil. 
ham the I. and yet after his Government 
was ſettled, Oaths of Fidelity were univer- 
ſally. taken to him. Ingulpb who liv'd in 
his Reign, ſaith, After his retuuyn into En. 
gland, baving commanded every Inhabitant of 
England to do him Homage at London, and 
i Swear Fealty to bim azainf all Men : 
He cauſed the whole Land to be meaſured, 
nor was there 4 Hide of Land in En- 
gland but be \knew it's Value and Owns, 
The Oaths were, it ſeems, as ſtrictly, ex- 
actiy, and univerſally tender'd, as the Lands 
deſcribed in Doomſday-Book; and yet we 
hear not of one Refuſer. Roger de Hove- 
den ſpe ks of another time, when he com- 
manded, That the Archbiſhops, Biſhops, - Ab- 
bots, Earle, Barons, and Sheriffs, (hould 
with their Tenants by Knights Service 


__ 6 
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* Reverſuſque in Angham apud Londonias hominum ſibi facert, 
& contra omner hemines fidelitatem jurare, mne m Anglie Incelum 
ir perant tot am terram deſcripſit, nec erat hida in Anglia qui n va- 
lorem jus & poſſeſſorem ſci vit. Hiſte 3 16. See alſo V of Maluf. 
bury ae Willeimo primo fol, 5g. a 

1 U l Epiſcopi Abbates, Comites, Baronss,. Vietc- 
mites, cum ſus Militibus. ſbi occurrerent Saretbrie, quo cn vent 
ſent mi lis es illorum ſibi fidelitatim contra ommes homines jurare c0t- 
git. In Willelmo Seniors p. 164. 9 
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meet bim at Saliſbury, and when they came 
thicher; he made their Tenants Swear Fealty 
16 bim againſt all Men. If we deſcend to 
the other Kings, who Reign'd without an 
Heteditary Title, we ſhall find none of their 
Subjects refuſed to Swear Allegiance to 
men 9 

It is no wonder if ſome who ſubmitted; 
revolted | afterwards wg from what Kings 
have there not been Revolts? ) or that when 
they revolted, they objected to the King's 
Title, and made it a pretext for their Re- 
volt. Thus Odo Biſhop of Bayeux and Earl 
of Kent being, as William of Malmſbury re- 
ates +; highly diſcontented, becauſe the Bi- 
ſhop of Durbam, and not himſelf, was Chief 
Miniſter, as he had formerly been, Rebels 
led againſt his Nephew King William the II. 
and with ſome other great Men who were 
diſcontented too, formed a powerful Party 
againſt him in favour of Robert Duke of 
Normandy, who he ſaid had a better Title, 
and would make a better King. But this 
s no prejudice to what I have aſſerted; 
ſince. it is evident, that he himſelf as well 


— —— 


cum omnis von ſuo arbitratu (ut olim) in regno diſponi vide. 
nut (uam Willelmo Due lmenſi Epiſcopo com mendat a erat rerum pu- 
blicarum” adminiſtratio) livore i&us & ipſe à rege deſcivit, & 
nultot tedem ſeſurre in fecit, Roberto Regnum competere, qui it 

remiſſioris animi, & c. De Willielmo ſreunds, I. 4. fols 67+ 
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as the other Great Men whom he drew int 
his Party, Had lived 26 Subjects and fworn 
Allegiance to King William; otherwiſe their 
Revolt could your "oi charged with *Perjury, 
ast is by the NN of E 
don. Fx ier 

Of all the ofeat Men we meet with in 


our! Hiſtory; none:were: more likely to hive Earl, 
_ ſtood out againſt the Government of a King W 
de Hucto, tha Reger Earl of Glocefter Bale if that 
Brother to the Empreſs Maud, and” after- York, 
watds the great Supporter of her Cauſe, I been 
and Biſhop Mert of Curliſe; and yet t the! 
is certain, that the former ſwore Alle- muſt 
— to King Stephen, and the latter — liver 
the IVtli's firſt Parliament, legi; 
which oe Advrvete paſs d that we Ene Dok 
in the Statute Book, for it was at the cloſe I wih 
of that Parliament he made his Speech in Hen 
behalf of King Richard, and ſome time af- of! 
ter pleaded that King's Pardon for a Con- wel 
Kae againſt him, of which he ſtood cor und 
ned to dye 1 
It has been, I know, eblawd; * 2 Robert er. 
Earl of bert did N Conditional) Df 
— — Wi 
+4 Omer 2. ee procerum in Witticlmun juniorm 3 
non ſine pe / jur io bellum moventes, & Robertum Patrem ſuum in — 
Mum adſciſcentes, ſuis quique Provinciis debaccſhantci. Hente 


6 Hi; L. 7. 705 213. 
to 


nto % King Stephen, whi 


Ort 


io 


that eſpouſed the Title of the Houſe of 


CT 


1 enough; 
but then it is as true „ that none of the. 
Conditions which he interpoſed, had any 
manner of regard to the Titles, either of 


Maud or Stephen, as may be, ſeen in + il. 


liam of Malm bury who lived at that time, 


121 dedicated his Hiſtory to that great 
Ear . | f | ny 


When we hear of à numerous Part 7 
York, we are apt to look upon them to have 
been ſo many Non-jurors to the Kings of 
the Houſe of Lancaſler. But this is a great 
miſtake, for all the Partizans of that Houſe 
lived in Sybmiſſion, and took Oaths of Al- 
leglance to the three Henries ; nay, Richard 
Duke of York himſelf, the Heir of that Fa- 
mily ſwore Allegiance ſeveral times to King 
Henry; the VI. particularly in the 29th Lear 
of his Reign, in as full; Terms as could be 
well expreſſed. His Revolt afterwards was 
under colour of Redreſſing Grievances, how- 
ever he made uſe of his Arms, and his Pow- 
er when, he got it, to ſet, up his Claim; 
And altho' his Son . Edward. the IV. ſuc- 
ceded againſt Henry the VI. and got the 
Throne; yet when he was driven from it, 


1 


f Malmrb. Hiftorie Novelle fol. 101. 6 
3 B 3 Ten 


69 
Ten Tears after, the Nation ſubmitted again 
to Henry the VI. who upon his Readeption 
held a Parliament. 
'"'Precedents I confeſs are not always Ar. 
guments of the ſtrongeſt kind, if the Per. 
ſons themſelves are of no great Authority, 
or the Precedents few, or as many Prece- 
dents may be produc'd on the other fide: 
But that of fo many Millions as have liv'd 
under de fatto Kings, of fo many Biſhops 
and Clergy-men, ſome of them eminent for 
Learning and Piery ; of fo many Temporal 
Lords and Stateſmen of great Abilities ; of 
fo many Lawyers and Judges, ſome of them 
 renown'd for their Skill in their Profeſ- 
ſion, particularly in Henry IVth's Reign, 
as my Lord Chief Juſtice Coke fays, + 
the Courts of Fuſtice were fIPd-with Men 
equal to any of their Predeceſſors in the 
Knowles of the Lato. That of all theſe 
who liv'd in ſo many different Reigns, to 
think there ſhould be none who underſtood 
the Conſtitution and their Duty, or had 
Virtue enough to ſuffer for it; is to enter- 
tain a very mean, or a very hard Opinion 
of our Anceſtors, In Modeſty, we cannot 
but allow them to underſtand what the 


LO EST) 


— 


+ fit. Part. 3. Ch. 1. 


Con- 


N 

Conſtitutibn was in their Own ti mes, at leaſt; 
better than Ve can at this diſtance, and in 
Charity believe that they | atte4 agreeable 
to it. And if it was the Conſtitution from 
the Conqueſt to Henry the VII. as this 
univerſal Practice and common Uſage of all 
Orders and Degrees of Men, muſt at leaſt 
induce a very ſtrong Preſumption that it 
was, it will be found, I believe, that the 
Conſtitution” has deſcended the ſame to us 3 
for there has no Law been made, fince 
that time, concerning this matter, but that 
of the Eleventh of Henry the VII. which 
juſtifies. this Practice, and enadts the Uſage 
imo à Statute f the Realm. a0! 
But Secondly, If we will be ſo ſevere: 
to our Anceſtors, as to believe, that none 
of them underſtood their Duty as Subjects, 
or if they did, none of them practiſed it, 
and that they acknowledged an Authority 
which the Laws condemned; we ſhall then 
ſurely find this Authority diſown'd, in the 
ſucceeding Reigns of Hereditary Kings, thoſe: 
elpecially, who made their way to the 
Throne with the Deſtruction of their Rivals; 
But inſtead of that we find the Subjects juſti- 
lied in what they had done by thoſe Kings, 
who in all the Proceedings of their Courts 
of Judicature, and in their Acts of Parlia- 
ment, acknowledg'd that very Authority 
1841 B 4 to 


(890 
to which the Subjects heretofore had ſworn, 
and paid their Allegiance: Could it then 
be the Duty of Subjects to difown an Au- 
thority for the fake f Kings de jure, which 
Kings de jure themſelves own? Nay. when 
theſe CR after the de facto Government 
was determin'd, and their -own Government 
eftabliſh'd, own'd the Authority of their 
Predeceſſors de facto, is it reaſonable for 
Subjects to diſown the Authority of ſuch 
Kings, whilſt they live under their Govern- 
ment, and there is no other Government 
but That? Or can any of the Subjects do 
ſo, Without oppoſing theis private Opinion: 


in matters of Government, to that which 


they themſelves confeſs! to be the ſupre me 
Authority and Fudg ment of the Kingdom? 
And can the Peace of Communities be 


maintain'd, or any e ſubſiſt on 


theſe Terms. 


And that Kings de jure "Rs „ 


ledged the Authority of Kings de fucio in 
as ample a' manner as they have done 


that of their Progenitors of the , moſt un- 


doubted Right; I appeal to the common 


Lam, and Statute Law of tliis Realm to 
the Tear. Books far the. one, and the Sta- 


tute Book for the other, which will reduce 
this Controverſy to Matter of Fact. 


I begin 


SH DAPI =, CaO CTC aB 38. 


(90 
begin with the Lear Books of the Reigns 


the Deſtruction of their Rival Kings 
d facta and therefore the moſt unlikely 


ceſtors of the cleareſt. Title. 
1. Upon the Death Or . Demiſe of -any 
King of England, (by whoſe Authority 
and in who s 
niſtred) all Actions, Suits, Gg. which: were 


were diſcontinued, and the Parties put off, 


gin their Actions again, or to ſue a Re- 


1 of Edward the VI. G. 7. provided a Re- 
medy. Thus it was after the Death of 


r 


* * ab "—Y 1 1 4 1 


— 


Eaw. quarts 


of ſuch Kings de jur e, W. ho cut out their 
way to the Throne with their Swords, 
ani " 


of any to acknowledge them, and yet we 
find their Authority as much acknowledged 
by theſe Kiogs de jure in all their Courts. 
of Judicature, as that of any of their An- 


e Name the Laws are admi- 
depending in LAT of the... King's Courts, 

7 * q 
ſo that the Plantiffs were compell'd to be- 


ſuintnong. to xevive their Actions until the 


Edward the IV. in the Courts of Edward 


+ In Michaelmas Term in the iſt Year, 


wy De Termini Mich. an. 1. Regis Eavardi V. Fol, 1. Et ſur ces 
fuer a.iſue, ars, Piſſue le de f, ſuit kſſe a maynpriſe par re- 
egniſauvee, & ini I, ae Juit diſcentiane par le demiſe le Roy 


o * a 
3 Nee 1m. De- 


= 2 


('16 ) 


Defendant gave Bail "by Recognizance, and 


a — 7 the Ie was diſtontinued by the 


ſe of King Edward the IF, 


Thü in the Courts of Eiter the 
IV. after the Diſpoſſeſhon of Henry VI. vi. 


in the iſt "Year of Edward TV. Fol. 1 
They were at Iſſue in Hilary Term in the 


39th 2 of K. Henry VI. and the Plea was 
diſcontinued by the Change of the King. And 


in Trinity Term the ſaid A. B. came into 
the Court, and was committed to the Fleet, 


and now be comes and pleads ut ſupra. And | 
to this it was ſaid, that he could * have 
the faid now, becauſe by the Demiſe of the 
King, the Plea was CONES" and the Bail | 


dſcharged, &c. 


"+ In Trinity Term in the be: Tear of 


Edward TV. fol. 10. 


Billing affirn'd, Ab one bs 4 cui in 


Vita, in Mp time of the other King, and the 


Tenant fieade# an 2 fees nue of . 


— 


2 — * 


Ils fueront à iſſue * fuis le terme de St. Hillarii = * | 


Roy Henry V1. & le ple fuit diſtom inue per eſchaunge le R 


terme de Trinite veigne le dit 4. B. en Court & ſuit por AWE af; J 


Qt ore il vient & pled ut ſup, Et s teofait dit que il ne poit aver le 
dit ore pour ces que . de! 505 le Roy le plee fait GOT; * 
ceux a28iÞarnxrs diſcharge . 


t De Termino Un anno 2d, Edwardi | quarts Fol. 20. 4: 


ling mra comt. un avoit wn cui in vita en temps l autre N 

ke T. ai, pled un ent. puir darr. contin. & Ad. j 

fur 620 futr. 4 i, && tent puis fuit Hann. demiſe le 
20 en \ 892 
nuance 
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nuance, and demanded Fudgment of tka Writ, 
whereupon the Parties were at Tſſne. Bur all 
fo was diſtontintod upon the Demiſe of the 

ing (that is, King Henry VI.) 
-* Thus after the Diſpoſſeſſion of Edward 
the IV. by Henry the VI. Ahn 

In Michaelmas Term in the 49th Tear, 
from the Peg rang of the Reign of Henry VT. 
and the firſt of the Readeptien of his Regal 
Power Fol. 123. | "7 
In the Court of Common-pleas, it was 
moved amonpft the Fudges, where the Par- 
tres were at  Tryal in the time of the 
other, King Edward the I/*h, and at Niſi 
prius it was found to be put off with- 
out a Day 7 the Demiſe of the King. 
Littleton ſaith that it was adjudged, that 
where the Parties were ad Iſſue, &c. it was 
diſcontinuei by the Demiſe of the King, ut 
ſupra. . ds RN 

oy Thus after the Death of Richard the 


—_ _— 
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Termino Michaelis anno ab incohacione regni Henrici Sexti 
49: & Recaptionis Regie pote ſlatis primo Fol. 13. En le comen 
banke fuit move Entre les Juſtices que Jou emrans les parties fuerunt 
# iſſue en temps autre Roi Edwarde le quarte & al niſi prius trouve 
fuit miſe ſans jour par demiſe le Roy. Littleton dit que il ad eſtre 
adjuge que ou les parties fuer. a ifſus la parole ſuit miſe ſans jour 
per demiſe le Roy, ur ſupra, 


＋ E quare impeilit par li Deane & Verſ. & ils fuer à iſſue as 
temps le Roy R.charde Ie tierce & diſcontinue per demiſee ,1ls 
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Ill. in the iſt Lear of Henry 1 
En 8quare ane by the Dean, &c. again 
&c. they were at Iſſue in the tima of- K.Richard 
the IIl. &c. and it mas diſcontinued by the 
Demiſe: of the King, (viz. Richard III.) 
From all theſe Caſes I res that .as 
Edward. the Vth's Judges by. allowing the 
Actions depending in Edw. 5 IVth's Reign 
were diſcontinied by his Death, did 24 
acknowledge his uthority by. which, and 
in tohoſe Name the Laws were adminiſtred 
in his. Reign. So when Edward. the IVth's, 
and Henry the VIIh's Judges, allowed al 
the Actions and Suits depending;in. the Reigns 
of Henry the VIth, and Richard the III. 
were diſcontinued by . their Death or De- 
ꝛniſe, they likewiſe: acknowledged thereb 
the. Aubert of the Two Kings, b 25 
and in whoſe Name the Laws had been ad- 
miniſtred in their reſpective Reigns. _ 
But as the Law makes no diſtinction 
betwixt the Authority of a King de Jure, 
or a King de FafJo in the Adminiſtration 
of the Laws, fo we may hence. make this 
farther Obſervation , IT 0 the Law makes 
no difference betwixt the Death or hy 
ſeſſion of a King, when another is in 
ſeſſion, but looks on the latter, as well 4 
the former," to be a Demiſe of. the King, 


af that without any diſtinction — 


rern 
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it be the Difpoſſeſſion of a King de Facto 
or a King de Wi of Henry the VIth, or 
Euward the TVth. eme £ 
And as the Law puts no difference be- 
twixt the Death or Diſpsſeſſion of a King, 
hut makes both to be a Demiſe, fo from 
theſe Caſes we may in'the Third Place ob- 
ſerve," that by the Demiſe of a King, whe- 
ther de Fucto or de Jure, his Authority is 
by Law determined and at an End, and 
the Laws thence-forward Adminiſter'd by 
the Authority of the King in Poſſeſſion, 
and by his Authority only. | | 
Aly, From the Year Books we may Ob- 
ferve that all the Grants, Licenſes, Let- 
ters Patents, Gifts, and in ſhort, all the 
Regal Acts of the Three Henry's of the 
Houſe of Lancaſter, and of Richard the III. 
are pleaded” and allowed in all the Judi- 
cial Proceedings of Edward the IVth's, and 
Henry the VIIth's Courts of Judicature, to 
be 'as Valid as if they had been the Grants 
G, of any of their Progenitors ' of the 


moſt "unconteſted Titles. Bagot's Cafe is 
that which) has been uſually urged and 
debated in this Controverſy; and ſonte' may 
be apt to think, this is the only Inſtance 
that is to be given, but in Truth the Years 
Books Furniſh us with abundance of — 
mort or ike 


* 
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like Caſes. Bagot's Cafe" alone was cited, 
I ſuppoſe by my Lord Chief Juſtice Coke, 
not only hecauſe he thought that Cale 
was 0 it ſelf Decift ve, but becauſe it was 
the only Caſe in the Year Books, where 
the Authority of a King de Facto had. ever 
_ diſputed, and yet judgment given for 

t; and becauſe ſeveral Points of Law re- 
hens to that Authority were there | main- 
tained. 

Tbe only Caſe I a ay — this Autho- 
rity had — been diſputed, and yet even 


then not diſputed at Common Law: for the 


Council againft ' Bagot ſeem'd well enough 
aware, that the n a King de Fatlo 
was good at Common Law, and therefore 
what they endeavour'd, was only to Op- 
poſe Henry the Vith's Authority, and to 
ſet aſide his Patent of Naturalization gran- 
ted to Bagot by Implication '' from the 
Statute made 1 Edward IV. Chap. 1. which 
declared what Grants - ec; of — Three 
Henrys of the Houſe of Lancaſter ſhould 
be Valid, and haviug made no Proviſion 


therein to Confirm Patents of Natura- 


lization, they would therefore have Bagots 


Patent to be n anulled 1988 this Sta- 


tute. 


4 Now 
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+: Bagot's Council pleaded , that not- 
withſtanding this Ad; Henry the VIth's 
Letters Patents of Legitimation are good, 
becauſe King Henry was King in Poſſeſſion, 
that it was neceſſary that the Realm ſhould 
have a King under whom the Laws ſbould 
be kept and maintained, Therefore altho' 
be was in but by Uſurpation, yet every 

dicial AF done by. him concerning the 
ojal Furiſdifion ſhall hold good, and ſhall 
lind the King de jure, when he returns 
to the Crown, &c. Thus Charters of Pardon 
Licenſes of Mortmain, &c. ſhall be good. 
That the King that now is ſhall have the 
Advantage of all Forfeitures made to King 
Henry VI. and for a Treſpaſs committed in 
Henry VI. time, the Writ ſpall run contra 
acem Henrici VI. nuper de facto & non de 
ure, and that a Man ſhall be arraigned 
for Treaſon againſt King Henry VI. in com- 
paſſing his Death, becauſe the ſaid King 
was not meerly a Uſurper, for the Crown 
was entailed upon him by Parliament, that 
any Gifts; or Grgnts, made by King Henry 
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- + it o affiſe Bazot, ore fuit le matter retiere & touche, q 
non obſtant cet AF les Patentes de Legitimation ſint bones car le 
Roy Henry fuift Roy en poſſeſſion & il covient q le Roi alme eit 
2 * ſeuth ꝗ les leys ſerront renus & maintein & c. Anno IX. 
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. 

which, were not to the diminttion of the 
Crown ſhall be made © good. Þ That if be that 
is now King, bal in King Henry the VIth's 
time granted u Charter , Pardon it would 
he Void now, for every an- art ma; Grant a 
Charter of Pardon muſt be ng in Fat, 
A Learned Perſun,who in a Book-publiſhed 
ſome Years ſince, oppoſed the Authority of 
Bagots*'s Caſe, was miſtaken in tranſlatin 
theſe Words which he renders thus, That 
if Edward the IV. in King Henry the Vlth's 

eign had granted a Charter of Pardon it 
would be void, for every one that Grants a 
Charter of Pardon ought to be King de fa- 
o; and from this Miſtake explains theſe 
Words to ſignifſy no more than that 4 
Pardon granted by a King de \ure' out of 
Poſſeſſton cannot have its Effet, and be 
pleaded and receiv'd in Court, whilſt he is 
out” f, Poſſeſſron.” Whereas they plainly 
mean, that had Edward IV. granted a Par- 
don when he was out of Poſſeſſion, it would 
be void even uo when he is King, and 
in Poſſeſſion, and therefore is void in Laus, 
not void for want of Power to enforce it. 


Aa U * — 9 2 1 ks 
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1 T Ee fuit dit q. ff ceſty ꝙ eff ore Roy en temps le Roy H. eff fait 
chart. d' pardon cer ſerra void ore car chiſcun 3. ferra chartr. de 
pardon covient eſtre Roy en fait, Oc. WAX 
IM It 
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It was indeed Bagots Council that urge\ 
theſe Points of Law. But can any Mart 
believe, that in the Courts of Edward IV. 
who had waded through ſo much Blood 
to the Throne, and was ſo jealous of any 
thing that favour'd the Lancaſtrian Kings ; 
they durſt have made this Plea, if they 
ta not known it to be Law? Or that 
the Council on the other Side would not 
have contradicted or anſwer'd it if the 
could, as it concern'd their Chents Cauſe? 
or the Judges have over-ruled it as they 
ought in behalf of the Right of their Prince, 
by whoſe Commiſſion they fat, if it had not 
been Law. But as the oppoſite Council 
did not deny any of theſe Points of Law 
maintain'd in this Plea : So the Judges 
were fo far from over-ruling it, that one 
of them, Judge Billing delivers his Opinion 
agrecably to it in theſe Words, that to 
every King by reaſon of his Office (in which 
Office he took Henry VI. to be inveſted,) it 
belongs to do Acts of 2 and Grace, 
Juſtice in executing the Laws, Grace itt 
granting Pardon to Felons, and fuch a Le- 
gitimation as this. And after conſulting with 
the Judges of the Common-pleas, the Court 
accordingly gave Judgment for Bagor, that 
Is, for the Validity of the King de Fado's 


Patent, and conſequently of his Royal 
C Juriſ- 


(18) 
Juriſdiction, though not confirmed by the 
King de Jure in a Statute made expreſſy 
for that purpoſe. | 
II need make no Remarks on the Points of 
Law maintain'din this Caſe, they are ſo plain, 
and the force of them ſo fully, though briefy 
contain'd in my Lord Chief Juſtice Coke 
Notes upon the Words Seignior le Roy in the 
Statute of Treaſon, which I ſhall have occz- 
fion to Cite afterwards, and therefore ſhall on- 
ly add the Abridgement of this Caſe, as it i; 
given by Brooke who was Lord Chief Juſtice 
of the — Bro under Queen Mary, 

* Nota, Dicitur & non negatur quod de 
proditione facta tempore Hen. VI, que flit 
Uſurper del Crown, le pary ſera arraigne pour 
ceo tempore E. 4 vel hujuſmodi, pour con- 
paſſant le mort de Roy Hen. VI. quod nota, 
&* ſic vide quod treſpaſſe tempore unius Re. 
gis poet eſtre puny 2 4 alterius Regis con- 
ment que Pun fuit Uſurper. 

The Year Books, as I ſaid eſpecially thoſe 
of Edward the IV. and Henry the VII. « 
bound with Caſes wherein the 2 of 
Kings de facto (of Henry the VI. and Richard 
the III. in particular) is fully acknowledged: 
You may find their Grants indeed ſometimes 
Diſputed ; but then it is in ſuch a manner, 
as their Authority is at the ſame time fully 
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acknow- 
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acknowledged, They who would {et aſide 
| any of their Grants, or oppoſe ſome Right 
that was claimed by Vertue of them, 
(as of Richard the IIId's for Example) did not 
pretend, no not in Henry the VIIth's Courts, 
where they might ſafely have done it, if it 
had been law, they aid not pretend, I ſay, 
that Richard had not the Regal Authority, 
and conſequently his Grants were void, but 
they either made exceptions to ſome legal 
Defects in the form of the Grant, or pleaded 

that ſuch a thing did not paſs in the Grant, 
or that King Richard the III. was deceived 
in granting a Reverſion, when there was no 
Reverſion, + as may be ſeen in the Abbot of 


Tewksbury's Caſe. In ſhort, they made no 


other Exceptions, but ſuch as they might have 
made to the Grants of Henry VII. in his 
own Courts: But if you would. be thorough- 
y convinced of the legal Authority of a King 
e fatto, and the Validity of his Acts, I re- 
commend to your peruſal ſome of thoſe Ca- 
les in the Year Books, which will give you 
a clearer Idza of it, than you can receive 
by any ſhort Accounts or Citations from them. 

3dly. As all theſe Judicial Proceedings in 
the Year Books are agreeable to that Maxim 
of the Law of 8 That the Crown 


t See the Abbot of Tewkesbury*s Caſe, De Term, Tris. an. B. 
Henr, FI. fel Is 
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takes away all manner of defects and fi; 
in Blood, which is I think Deciſive for the 
Authority of the King in Poſſeſſion, ſo the 
Authority of this Maxim it ſelf is very con- 
ſpicuous in the ſame Books, where we read 
that all the Judges of the Realm, when they 
were ſolemnly conſulted by the King in Par. 
liament about the Attainder of Henry the 
VII. unanimonſly deliver'd it for Law, Tha: 
the King is 4 Perſon able and diſcharged 
from any Attainder Eo fatto that be takes 
upon him the Government and is King; and 
alleged for a Precedent Henry the Vith's hol. 
ding a Parliament in bis Readeption, not. 
withſtanding he was attained, and that En 
facto that be aſſumed the Regal Dignity and 
was Ning, all was void, and there was no need of 
any Att to Reverſe his Attainder. D. Term. 
Mich. an. 1 Henry VII. fol. 4. 6. 
It is to be obſerved, that according to the 
Opinion of all theſe Judges, whole Judgments, 
eſpecially when Unanimous, as in this Caſe 
they were make part of the Common Law 
of the Realm. This Maxim is not to be Re- 
{trained to thoſe Kings, who come to the 
Crown by Proximity of Blood, as ſome have 
imagined, but is to be Extended-to all Kings 
in Poſſeſſion, particularly to ſuch who come 
to the Crown as Henry the VIE. and Henry 
the VI. did in his Readeption; fince it is 0 
| the 
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the former, the Judges apply this Maxim, 
and make the latter a Precedent of it. 

The laſt Obſervation I ſhall make from the 
Year Books 1s that by the Common Law of 
this Realm; Kings de facto are Legiſlators, 
or are veſted with the Legiſlative Autho- 
rity. For in the Year Books of Edward the 
15 the Statutes of the Lancaſtrian Kings; 
and in thoſe of Henry the VII. the Acts of 
parliament made by Richard III. are plea- 
ded as Statutes of the Realm of Equal Force 
and Validity, with thoſe made by Edward 
the IV. and Henry the VII. themſelves, 

+ In the 34 Year of Edward the IV, In 
the Common Pleas on another Day the writ of 
forcible Entry ſued upon the Statute of the 
8h Tear of Henry the VI. was now rehear- 
ſed. And the Writ was after this manner 
rebearſing the Statute, whereas in the Sta- 
tute of our Lord Henry late King in the 8th 
Tear of his Reign, Ordaining, &c. 

In the 10th Year of Henry the VII. And 
the King's Attorny ſaid, that a voluntary 
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Tt Ano III Edward the IV. f. 24. En le commen bank a aut. 
Jour le bre de forcible Entre ſue ſur l eflatute de amo 8 Henry 
VI. fuit reherce @ ore. Et le bred. m. ſuit en mauer tiel reherceant 
Iifatut quare cum in ſtatuto Domini H. nuper Reg,&c. VIII. 
Ordinant, &c. | 
D. Term, Trin. an. 10, Henry Il. f 26. Et le *attourney le 
Ivy dit que Eſcape Voluntarye finable fuit Enquirable devem Ju- 
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Efe nable, was Enquirable by the Ju. 
NK Fw by a — . the — 
of King Richard the III. 

In the 11th Tear of Henry the VII. + Nos 
that it was held in the King's Bench, that if 
a Man has feoffed, &c. It is good by the Sta. 
tute of Richard the III. 


r — __ 


CHAP. II. 
The Sovereign Authority particularly the Le- 
giſlative Authority 15 Kings for the time 
W 


Being, and their Two Houſes of Parlia- 
ment, acknowledged by the Statute Law 


of this Realm, 


aving ſhewn that the Legiſlation of Kings 

de facto is od to be good at Com- 

mon Law, own'd in the Courts of ſuccee- 
ding Kings de Jure, whoſe Rivals they were, 
F need not proceed to any more of their eg 
Acts, for when This, which is the higheſt Enf 
Act of Government is valid, none of the gti 
xeft of their Regal Acts can reaſonably be and 


mae! * ” 8 mad 
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Rice de peace par un Novel Eftatute En temps le Roy Rychards l Fr 

vers 
1 De Term. Mich. an XI. Henry Vl. fol. 2. Nota quod fuit — 
temus in banks le Roy q ſs homme a feoffers & c. que eſt bone par | 
leflature. R. be III 5 1 
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diſputed: And therefore ſhall go on to the 
next thing I propoſed to take a view of the 
Authority of Kings de facto by Statute Law, 
And here I ſhall' begin where 1 ended un- 
der the foregoing Head, the Legiſlative Poly- 
er of theſe Kings, and if I ſhall make it ap- 
pear; that Kings de facto, as well by Statute 
Law, as Common Law, have the Legiſlative 
Power of this Realm; This Argument will 
be of it ſelf Deciſive, for nothing beneath 
the Sovereign Power can give Laws to a Com- 
munity. The Legiſlative Power being in all 
forms of Government Eflential to the ſu- 
preme Power (in a Monarchy to the Regal 
on and inſeparable from it. And there- 
fore thoſe Words in the dying Patriarchs 
Bleſſing, That the Scepter ſball not depart from 
Judah nor a Law-giver from between his 
Feet tiff Shiloh come, are, as Biſhop Sander- 
ſon hath obſerved, a Prophetick Deſcription, 
that his Tribe ſhould be advanced to the 
Regal Dignity, the Scepter being the known 
Enſign, and Festen the Higheſt Prero- 
pative of Regal Power. Now Kings de Jure, 
and their Parliaments, have Recited the Laws 
made by Kings de facto and their Parliaments, 
in ſuch a manner as acknowledges the Vali- 
dity of their Laws, and Them to be Legiſla- 
tors of Equal Authority with Themſelves, 
or any of their Progenitors of Undoubted 
Right, C4 To 
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_ » To this it has been Objected That 4 King 
de facto, as Richard the I', Alis are L. 
gal, not by the Authority of thoſe that ma; 
them, but by the Allowance of ſubſequent Gy. 
vernments, Lawful Kings and Parliament: 

reciting them in their Statutes, and Sue. 
ring them to be pleaded in Weſtmiuſter-Hal 
have given them the Strength of Immemorid 
Cuſtom and Common Law, Kings de Fur, 
were willing that Richard's As ſhould paſ; 
For Las. 

As this Hypotheſis 1s not ſupported by 
any Authority; ſo it ſeems to be a Stranger 
to our Conſtitution 5 Inconſiſtent with it {elf 
contrary to fact, and is entirely confited by 
- theſe Recitals themſelves. 

It is a Stranger to our Conſtitution in 
which Cuſtoms are ſometimes by Ads df 
Parliament turn'd into Statute Law; but 
not Statutes, into Common Law or Cuſtom, 

It ſeems to be Inconſiſtent with it ſelß 
for if Kings de jure, by Reciting the Statutes 
of Kings de faclo, and ſuffering them to be 
pleaded, gave them their Authority ; then it 
is not true that they received their Autho- 
rity from Immemorial Cuſtom, And if they 
acquired their Strength by Immemorial Cu- 
ſtom, then they had it not from the Reciti 
and Allowance of theſe Kings. 


Again 
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Again, That they did not Receive their 
Authority from the Recital of de jure Kings 
1s evident, in that thoſe Statutes of Kings 
de facto, which are not cited by them are 
of Equal Force with thoſe that are. 
And if they had received their Authority 
by the Strength of Immemorial Cuſtom, they 
would not have been in Force till a long tract 
of time, and yet it is certain they were plea- 
ded as Laws in force, ſome of them in a 
little time after they were made, and others 
a long time within the Memory of Man. 
But in truth, the longeſt Tract of time will 
not make that a Statute of the Realm which 
ab initio was no Statute of the Realm, nor 
will the allowance of Lawful Kings, or their 
being willing that Richard's Acts ſhould paſs 
for Laws make them ſo, if they were not 
Statutes before, they muſt be enacted in 
a Parliamentary way before they can be ſuch, 
It is contrary to fact; for as the Laws we 
are ſpeaking of have been in force ever ſince 
they were enacted, ſo they have always been 
pleaded in Weſtminſter-hall, not as Immemo- 
rial Cuſtoms, but as Statutes of the Realm, 
and been conſtantly cited in all our Acts of 
Parliament, not as common Law, but as Sta- 
tutes of the Kingdom made by ſuch Kings in 
their Parliaments holden at Weſtminſter, or 


Waereas 


elſewhere, in ſuch a Year of their Reigns : 
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"Whiereas' when they recite any part of the 
Common Law they recite it in a very diffe- 
rent manner as the 27 of Henry the VIII. Ch. 
ro. Whereas by the Common Lam of this 
Realm, Lande, Tenements, &c. 

But nothing more effectually confutes this 
notion of theks Laws, receiving A ir Autho- 
rity from being Recited, than a View of ſome 
of theſe Recitals themſelves, without which 
we ſhall but talk without Book. Now the 
Manner in which they are Recited evident] 
ſhews, that thoſe Kings and Parliaments did 
not Recite them to make them Laws, or to 
Confirm them, but becauſe they were Laws 
aircady in force, and for no other reaſon. 

3 of Henry the VII. c. 3. Repeals part of 
the 1 of Niebard the III. c. 3. which had 
given Power to one Juſtice of the Peace to 
admit Priſoners to Bail in theſe words, Where 
in the Parliament bolden at Weſtminſter the 
Firſt Tear of Richard, late in deed and not of 
right, King of England the Third; It was 
Ordained, and Enacted, among other divers 
As, that, &c. Wherefore the King, with 
the Advice and Aſent of the Lords Spiritual 
and Temporal, and at the Prayer of the Com- 
mons in this preſent Parliament aſſembled, 
That the aforeſaid Aft giving Authority and 
Power in the Premiſſes, to an Fuſlice of of 

Peace by himſelf be, in that behalf, utterly FO 
an 


—_ 
and of none effect, by Authority of this pro- 


ſent Parliament, n 
Wie may obſerve firſt, that tho Richard 
is ſtyled in deed, and not of right King of 
England, yet they acknowledge that he Ena- 
ged Laws, and that his Acts of Parliament 
gave Authority and Power in the Premiſſes. 
 2ly, That notwithſtanding there were 
ſome Abuſes committed under colour of 
this Law, as Henry the VIIth's Statute 
Recites, yet the Abuſes could not be Re- 
dreſſed nor the Law annulled, but by a like 
Authority of King Henry the VII. and his 
Parliament. 

Thirdly, That fo much of Richard's Sta- 
tute as was not Repealed continued in it's 
Original Force. 

21. of Henry the VIII. c. 16. Againſt A- 
liens occupying their Trades, without pay- 
ing like Charges with others in thefe Words, 
where notwithſtanding many good and neceſſa- 
y Statutes and Acht of Parliament have been 
publiſhed, ordained, and made, and eſpecially 
one in the firſt Tear of King Richard the III. 
and the other being made in the firſt year of 
the Reign of our deareft Father of Noble Me- 
mory,late King of this Realm,-and in the 14th 
and 15th year of our own Reign cover 
Strangera, Artificers, the ſaid Strangers an 

Artificers 
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Artificers nothing dreading the ſaid Statutes 
ne the Penalties therein containad, &ce. 
Doth Heny the VIII. make the leaſt 
Diſterence in the manner of citing the Sta- 
tutes made by King Richard, and thoſe 
made by his Father and Himſelf? If we 
can believe he cited his Father's and his 
own Laws, in order to confirm them, we 
may then believe he cited Richard's 
ſor the ſame purpoſe. But if he cited 
his Father's and his own, becauſe they were 
in Forge already, he alledged Richard”s for 
the ſame Reaſon,  . TL 

28 of Henry the VIII. Ch. 14. Enforces 
a Statute of King Ric bard the III. againſt 
fame; Abuſes. Whereas in the Parliament 
Holden at Weſtminſter, in the firſt Tear of 


We may obſerve this Act of King ** 
me 
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* VIII. declares, that this Statute of King 
Richard, as well as thoſe other Statutes. 5 
King Edward the III. Oc. referr d to, was 
not before this time repealed, nor expired, 

which Words plainly ſignify, that it was in 
Force before this time, and therefore did not 
receive its Force from this Recital. | 

Nor ſecondly, could it receive it's Force 

from Cuſtom, for the Abuſes it ſeems. were 
ſo great, that Cuftom was rather againſt the 
Statute than for it. 

Thirdly, The A& expreſly ſays, this Sta- 
tute of Richard, as well as thoſe others, ſnall 
ſtand in their Strength and Virtue, which is 
as much as to ſay, that they had an Original 
Strength and Virtue of their own, derived 
from their proper Legiſlators, and conſequent» 
ly not from this Citation. 

32 of Henry the VIII. Ch. 16. The King 
our moſt Sovereign Lord calling to his ble Toa 
Remembrance vhe infinite Number o e 
and Aliens, -- Remembring alſo the manifold 

Ads, and good Eſtatutes have been beretofore 
made, as well by his own moſt noble Progent- 
tors, as by his own moſt Royal Majeſly, for 
Reformation of the ſame in ſundry aud divers 
Parliaments, that is, viz, firſt, in the fir 
Tear of the Reign of King Richard the II. 
where it was enatled that, &c. and whereas 
alſe in the 141 aud 150 Tears of the Reign 


15 
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F our Sovereign Lord the King that now it, 
it was enacted that, &&. | 
14 of Car. the II. Ch. 13. Againſt the Im. 
rtation of forreign Manufactures, contrary 
(faith the AR) 0 ſeveral Statutes made in 
the firſt Tear of King Richard the III. in the 
third Year of King Edward the IF. in the 19. 
Tear of King Henry the VIL and in the 5th 
Year of Queen Elizabeth. Here we ſee King 
Richard's Laws put in the ſame Rank, and 
acknowledged by Two Kings de jure, King 
Henry the VIII. and King Charles the II. to 
be of the ſame Authority with their own; and 
will any Man ſay that King Richard's Laws 
are cited, becauſe they want Authority, and 
theirs becauſe they hot Authority ? That 
bis Laws are alledged in order to be made 
Laws, and theirs becauſe they are Laws al- 
ready? Which is to make the ſame Words, 
pronounced at the ſame time, and in the ſame 
Reſpe&, to intend the moſt different things 
in the World, when there is no reaſon to be 
piven, why any of thoſe Laws were cited at 
all, but becauſe they were Laws in Force an- 
tecedent to. that Citation, | 
The Objector confin'd us to Richard the 
IIF's Laws, becauſe of all our Kings, he'll 
give up none but him for a King de fatto. 
However, we may obſerve, that altho Ed- 
ward the IV. cites the ſtatutes of Henry he 
\ I Ll 
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IV. V. and VI. under the Titles of Kings in- 
deed, and not of right, yet at the ſame time 


he owns them to be Legiſlators, and their 


Laws to be of equal Force and Authority with 
the Laws of any of his Anceſtors, or with 
his own, 
Thus 14 of Edward the IV. Ch. 2. Re- 
cites at large a Statute made the gth of Hen- 
ry the V. for the Protection of all Perſons, 
that ſhould go with the ſaid King into France, 
or were there in his Service, from being non- 
ſuited at the Aſſizes, &c. whillt they were 
abſent, which A& was to continue till the 
firſt Parliament after the King's Return into 
England, After this Recital King Edward 
the IV. and his Parliament enact, that the 
ſame Order and Protection ſhall be obſerved, 
and be as available for all manner of Perſons 
that ſhould paſs into France with him, as it 
was for ſuch Perſons which did paſs over the 
Sea, with the ſaid late King Henry the J. 
and that all ſuch Perſons as ſhallnow paſs over 
the Sea with our Sovereign Lord the King, 
ſhall have and enjoy in every point, all manner 
of Advantages, as the ſaid Perſons to poſing 
over the Seas, with the ſaid late King had, 
ſhould have had, and might have had, by the 
ſaid Statute. ' 
This Act of Henry the V. expired at the 
next Parliament that was holden after his 
Return, 


1 
Return, and therefore could not derive its 
validity from immemorial Cuſtom. And as 
it expired long before this Recital of it by 
Edward the IV. it could not receive from the 
Recital' that Force which expired before the 
Recital, and vet Edward IV. declares the 
validity of that Statute during the time for 
which it was made, to be equal to this made 
by himſelf, and challenges no more Autho- 
rity for his own Law than he acknowledges 
that had. | 

: Had Kings de jure, ſaith the Objector, de- 
elared explicitely, that a King de facto bad 
the ſame Legiſlative Authority with them- 
ſelves, this would have been ſatisfattory. So 
many Kings de jure introducing Kings de fa- 
fo, under the ſame Characters of Legiſlators 
with themſelves, and their Progenitors ; ac- 
knowledging Their Statutes when they cite 
them to be of Fqual Authority with their 
Own, or with thoſe of their Progenitors, is 
in truth and effef the ſame. 

If it ſhould be replyed, with reſpeꝗ to the 
Statute laſt cited, that Henry the V. was by 
the Submiſſion of the Houſe of Tork a King 
de jure, this will not affect the Argument, 
becauſe he was not ſo in the Opinion of the 
Legiſlator Edward the IV. who calls him a 
King indeed, and not of right, at the ſame 

f time 
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time, that he fo fully afſerts His Legilative 


Power, as to make his Own but Equal to it. 
Inſtances might be given of Statutes made 
by Kings de Jure, in matters of the greateſt 


Importance to Government, and where the 
Prerogative has been concerned, that _ 
been afterwards Repealed by Kings de facto, 


and have ſtood Repealed ever ſince, and no 
Authority leſs, than that which made, can Re- 


peal a Law. Thus the whole Parliament 


holden 21. of Richard the IL is Repealed 
1 of Henry the IV. Ch. 3. Thus the Statute 
of Richard the II. which had multiplied the 


kinds of Treaſen ſtands Repealed by the 


1 of Henry the IV. Ch. 10. which has redu- 
ced Treaſons to the Old Standard of the 
25 of Edward the III. 

Inſtances might be given of Laws made by 
Kings de facto in favour of the Subject, whic 
have afterwards been intrenched on by the 
Prerogative of a King de jure, which In- 
trenchment hath been a by a King and 
Parliament de jure, to be againſt thoſe Laws 
and Statutes of the Realm. So far is the 
Will of a King de jure, or Cuſtom from giv- 


ing ſuch Laws their Author that the 


Awards and Proceedings of King de jure, 
with ſome Cuſtom on his fide, were not able 


to controul thoſe Laws, but have been de- 
| | D clared 
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clared Illegal, when they have been contrary 
to them. i. BA r 
low eaſy is it to give an Hiſtorical Accourt 
af the Legiſlative Authority of our Kings, 
that have reign'd without an Hereditary Ji. 
-tle? Was not William the I. and Henry the, 
Oc. famous Legiſlators, and yet not He. 
reditary Kings. No, nor Henry the III. him- 
ſelf, when he granted the great Charter in 
the th Year of his Reign. And therefore when 
the Objector would give the Statutes of King; 
de facto, the Force of immemorial Cuſtonu, 
which we fee is not true in Fact. May it 
not be much more truly affirmed, that the 
Legiſlative Authority of Kings de facto, his 
the Preſcription of many Ages, has been ever 
acknowledged in this Realm, thro' all the 
Succeſſions of our Kings and Queens, and 
thro' all the Revolutions of Government, not 
only ſince the Norman, but in the Savon 
times alfo, as appears from other Inſtances, 25 
well as the Authority of Edtvard the Confe/- 
ſor's Laws, which were held almoſt facred, 
tho' he was no more than a de facto King, ſo 
that the Authority of ſuch Kings is own'd.by 
our Conſtitution, and woven into it long be- 
fore the Statute of the 11 of Henry the VII. 
As to the Allowance which he conceives 
was given to Richard's Laws, becauſe there 
was no Claim ſet up againſt him, It may be 
| an{wer- 


(350 
anſwered; if he means an Allowance that gave 
Authority to Richard's Laws, it is pure Ima- 
gination, as appears from what hath been al- 
ready ſaid, Secondly, A Non-claim makes 
no great difference in his caſe, as muſt be 
own'd by the Objector himſelf, who hath 
given him up for a de facto Man in the worſt 
Senſe, and worſe than that, a Claim ſet up 
againſt him would not have made him. And 
yer _— „this Non-claim ſeems to be a 
iſtake, for on the one fide Henry the VII. 
when Earl of Richmond, put up a Claim againſt 
him, as appears from 1 Henry the VII. ch. 6. 
in Raſtal's Collections, and when he prevail- 
ed againſt Richard in the Purſuit of his Claim, 
he yet acknowleged the Authority of his 
vanquiſh'd Rival's Laws, and on the other 
ſide Edward the IVth's Daughters fled to San- 
ctuary, to ſecure their Titles and their Lives. 
I come now to the Attainders, upon which 
I wonder this Gentleman lays ſo great a Streſs, 
ſince he cannot believe thoſe Attainders, either 
made or proved, the Perſons attainted not to 
have been Kings and Legiſlators, whilit they 
exerciſed the Regal Power, when the Inſtances 
he himſelf gives of the mutual Attainders of 
Henry the VI. and Edward IV. prove the con- 
trary. For notwithſtanding the firſt Attain- 
der of Henry VI. I know,he acknowledges him 
to be a King and a Law-giver, and an 
85 D 2 --0E-- 


1 
the IV. to have been the ſame in his Tum, 
notwithſtanding the Attainder, that afterwards 
paſſed againſt him by ' Henry the VI. And 
the ſecond Attainder of Henry the VI. by 
Edward IV. proves no more than the firſt, and 
leaves the Cauſe entire to be examined by the 
Merits of it. Not to mention, that Edward 
the IVth's Attainders of Henry the VI. were 
[reverſed and annulled, and Henry the VIth's 
+ Title reſtored by Act of Parliament in the 
firſt Parliament of King Henry the VII. 
However, he that owns Henry the VI. and 
Edward the IV. to have been Kings and Le- 
giſlators, maugre thoſe ſubſequent Attainders, 
Has no reaſon to draw ſuch 'a conſequence, as 
he doth from the Language and Expreſſions 
of thoſe 'Attainders, which in ſome, as well 
as ſome of the Attainders themſelves, ſeem 
to be Stretches beyond Law, in the Heat of 
the Victor's Rage againſt his Rival, and are 
no more to be drawn into Conſequence or 
Argument, than ſome of the Executions on 
the Scaffold without Proceſs or Form of Law, 
in the Bloody Conteſt between thoſe Two 
Houſes. © 
And altho* Henry the VII. as the Objector 
ſays, in his Attainder of Richard the III. cal- 
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__F 1 Hen. . 16. Entituled Reſtitutio N. Henrici ſexts in 
the unprinted Rolls. | | * 
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led him only Duke of Gloceſter. It is certain 
in his ſedater Acts, and after this Attainder, 
he always gives him the Regal Title, ſty- 
ling him Richard late indeed, and not of right, 
King of England, and all ſucceeding Kings 
in their Acts conſtantly give him the Title 
of King of England, without that or any A- 
batement: Nay, in Henry the VIIth's Courts 
of Judicature, as appears from the Caſes: 
have cited above, and from a great many 
more I could produce, He is ſtiled King Ri- 
chard the III, without that Addition. 

ITis certain farther, that the Attainders of 
their Perſons did not diſanul their Laws 
8 two Things he ſeems to confound) 
or Edward the IV. owns the Authority of 
Henry the VIth's Laws, notwithſtanding his 
firſt and ſecond Attainder, and fo likewiſe 
would the Authority of thoſe Laws, which 
Henry the VI. made on his Readeption of the 
Regal Dignity, have been owned, if they had 
not been Repealed by Edward the IV. for 
theſe Statutes made in the 49 of Henry the 
VI. did not ſink of themſelves, as ſome have 
imagined, and urged for an Argument: but 
were Repealed and Reverſed as my Lord 
Chief Juſtice Coke ſays; for Edward the 
IVth's Act doth not ; of them void, but 
ordain and eſtabliſh them to be void. — 
p | TS" This 


1 . 
Ihis is a ſufficient Anſwer to the Argu- 
ment againſt King Richard's Legiſlative Pow- 
er, drawn from his Poſthumous Attainder, 
and the Language of it, and which without 
this Anſwer would have been no Confutation 
of thoſe Undeniable Proofs that have been 
given of his Legiſlative Authority, from the 

Acknowledgment of Legiſlators; whom the 
Objetor owns for ſuch. To which may be 
added two famous Inſtances more, wherein 
the Validity of * Richard's Laws was 
own'd in a moſt folemn Manner by King 
Henry the VII. and that very Parliament that 
attainted him,as well as by all the Judges of 
the Kingdom. ' Of which we have this ac- 
count in the Year Books. A 
Ihe firſt is the Method that was taken by 
the Advice of all the Judges, for the Rever- 
fing Richard's Act of Parliament that had 
baſtardized Edward the IVth's Children. 

+ In Hilary Term in the firſt Year of Hen- 
ry the VII. A the Judges in the Exchequer 
Chamber on the firſt day of the Term, by the 
King's Command, conſiulted about the Rever- 
ſal of the Bill. and Ad that baſtardized the 
Children f Ling Edward the IV, and Eliza- 
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+ De Termino Hillarii 21. Hentici U f. 5. Toutes los Juſtices 
en eſcheker chamber I. lie Iermiui par le Command le Roy Commi ne- 
rent pur le reverſell del bill Mad que baſtard les enfants le Roy E. IV. 
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beth bis Wife : And gave direction that the 
Bill and Ad was ſo falſe and ſcandalous, 
that they would not have the Matter, nor the 
Hfect of the Matter recited, but only that 
Richard late Duke of Gloceſter, ad after. 
wards in fact, and not of right, King of Eng- 
land, e a falſe and ſeditious Bill to be 

reſented to him, which begins thus Plea. 
ſeth it your Highneſs to conſider theſe Articles 
enſuing &c. without reciting more, which Bill 
afterwards in bis Parliament bolden at Weſt. 
minſter Twas conſirmed and auctoriſed, &c. 
The King, at the Special Requeſt and Prayer 
of his Lord's Spiritual and Temporal, and the 
Commons gf this 2 Parliament aſſembled, 
and by the Authority of the ſame, that the 
ſaid” Bill Ad and Record be annulled and nt- 
terly deſtroyed, and that it be ordained by the 
ſame Authority; that the ſame Act and Record 
be taken out of the Roll of Parliament, and be 
cancelled and burnt, and be put in perpetual 
Oblivion, and alſo the ſuid Bill with all the 
Appendancy, &c. Note that the Record could 


wats). 3 of , ; a f . 
© Eleſaberh ſon fem. Et priſteront ſon directiom pour ceo que le bril 
act fuit ey faux & anderous que ils ne will reherſe Te matter 
me Peffet del matter mes t antſolement que Ric jadis Duke de Glouce- 
r puis en fad & nient en droit roy, d engle terre fit unfalx & 
artis bill pur eſte mis à luy que Commence ſic Pleꝛſeth &. 
Nr enſam que il ne puiſſautt eſtre pris hors de I record ſans att de 
Porlemem par le indemnitre & geoperdie de eum que an les recorder 
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not be taken off the Roll, without an At 


Parliament for the Indemnity of thoſe why 


bad the Records in their keeping; but after. 
wards all was diſcharged by Authority of Par- 
hament. 3 + 
The Second is the Order that was taken 
for Reverſing the Acts of Attainder paſſed by 
Richard the III. | | 


In Michaelmus Term in the 1 Tear Hen- 
y the VII. A Queſtion was put to the Judges, 
what Order ſhall be taken in this Parliament 
to Repeal. certain Attainders, foraſmuch 2s 
ſeveral Members of Parliament were attain- 
ted. Memorandum, that on the fixſt day of 
the Parliament of King Henry the VII. viz. 
on the7th. of November, in the firſt Year of 
His Reign, the Judges in the Chamber, call'd 
the Exchequer Chamber, agreed, that all 
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en lour garde qua tucront afſente, & puis toutes diſcharges il ſuit 
par auſtoritie de pariement. wr” oy. * 

T D. Termins Michaelis anno 1. Henrici VII. 
Un queſtion fuit move des Fuſtices quel Order ſerra 
en ceo Parlement de proceder de adnuller certein attein- 
ders Entaunt que w 3, 
ment fugront atteintes, Memorandum quod 1. die 
Parliament regis H. VII. widelicet 75 die Novembris 
anno regni ſui 1.-Fuſticiarit in Camera vocata le 
Eſcheker chamber accorderont que toutes ceux Keie 

LO theſe 


ſours que fueront en le Parlia- 
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thoſe Perſons who were attainted, and were 
choſen Knights of the Shires, or C'tizens, 
or Burgeſſes to this Parliament, that this At 
of Attainder ſhall be firſt repealed, and znnul- 
led; and that the attainted Perſons: them- 
ſelves fhall not be in Parliament at the Re- 
verſal of the Act, and forthwith, when. the 
Acts of Attainder againſt them ſhall be rever- 
ſed and annulled, that all and every one of 
them, that is to ſay, the Lords and Com- 
mons ſhall come and take their Places, and 


- 


then proceed legally, and as, legal Perſons. 


For thoſe that are attainted, cannot be le- 
gil Judges. And then a Queſtion was put, 
what ſhall be ſaid for the King himſelf, fince 
he 18 attainted alſo; and after conſulting to- 
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fueront atteintes & fueront nomes chevaliers des coun- 
ties ou citizens ou Burgeſis a ceo Parlement que ceo 
ade de atteinder ſerra primes revoke & adnulle. Et 
que eue meſimes atteintes ne ſerrount en le Parlement 
at reverſell de Lat, & tantoſt come les afles de at- 
teinder vers eur fueront reverſes & adnulles que 
eux toutes C cbeſcum de eux ceſtaſſaver Seignours G. 
es Viendrount. en leur lieus & donques proce- 
dunt loialement & per loyals parſons, qar il neſt con- 
venient que cru que ſount atteintes ſerront loiales 
Jges 5 Et donques fait move un Qusſtion que ſerra 
fit pour le Roy meſme pur ceo q. it fut atteint, &. 
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gether, they all agreed, that the King is 3 
Perſon able and diſcharg d of any Attainder 


e facto, that he takes the Regal Dignity up- L. 
on him, and is King. Townſend ſaid that bs 
King Henry the VI. upon his Readeption, 1 


held his Parliament, and yet he was attainted 
and the Attainder not reverſed. And the 11 
other Judges ſaid, that he was not attainted, | 
but diſabled from his Crown, Kingdom, Dig- 
nity, Lands and Tenements: and faid, that ey 
fatto, that he aſſumed the Regal Dignity and 
was King, all this was void. And ſo in this 
Caſe the King can Enable himſelf, and has no 
need of any Act to-reverſe the Attainder, 


Here are Acts of Parliament made by Ri- 
chard, which the Ovjefor will eaſily grant 


— 
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uis Communication ewe entre eux tous accorderont q. 
le Roy fuit perſon able & diſcharge daſcun atteindo 
eo facto que il 2 fur luy Treign & eſte Roy. Toun. 
dit que le Roy H. VI. en ſon readeption ſeignoit [0 
Parlement, & uncore il fuit atteint & ne fuit reverſe 
Et les autres juſtices diſoient que it ne fuit atteint m 
diſable de fon Coron reigin dignite terres & tenement! 
& diſoient que eo facto que il priſt ſur luy le rojalt 
dignite il efte Roy que tout ceo 145 woide, & iſint ic) 
que le Roy puit luy meſme Enable & ne beſoign- aſcun 
aft de le reverſell de fon Atteinder. 15 


Hem) 
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2 Henry the VII. was not willing ſhould paſs for 
r Lr; and yet the Validity of theſe Acts 
was acknowledged, not only by all the Judges 
it WW of the Realm, but alſo by the King and Parlia- 
ment, who accordingly paſſed an A& to re- 
verſe them, before the Perfons attainted could 
ſit in Parliament. Wy "91" By 


d, Theſe: As of Attainder ſubjected the Per- 
g- ſons atrainted, to the Penalties of High Trea- 
« fon, tho“ that Treaſon was nothing but con- 
n 


ſpiring, or bearing Arms againſt the late King, 
when in poſſeſſion, for the Service of the 
King, who was now on the Throne: And 
yet the Judges, who had the Adminiftration 
of the Laws, under the preſent King, were 
ſo far from acquitting them of this Treaſon, 
that they declar'd they were not /egalPerſons, 
nd therefore ſubſect to the Penalties, till a 
new Law was made to relieve them. 
Had King Henry the VII. and his Parlia- 
ment, had the ſame Notion of a King de fa- 
dos Acts, which this Gentleman has, they 
% vould never have put the Queſtion to rhe 
« 1m Judges ht Merbod ſhould be taken in Par- 
enn lane nt to reverſe Richard's Acts of Attainder, 
eln er had the Judges known any thing of this 
#45 WW Notion, and been perſwaded it was Lato, 
aſen WW they would have anſwer'd in this Gentle- 
5 man's Language, that Richard was not le 
Roy, but only Duke of Gloceſter, that he had 


no 


. 

Right to ſend out Writs far Electiont, and 
by conſequence the Two Houſes being illegally 
convened, could have no Authority to vote 
and paſs Bills; and having nat the Legiſlative 
Authority, their Acts of Attainder, as well as 
all their other Adds, were ſo many Nullities, 
That to repeal them, and for the Perſons at. 
tainted not to take their Places in Parliament, 
till their Attainders were repealed, would be 
to acknowledge the Validity of his Ads and 
his Legiſlative Authority. 

And truly, conſidering how odious Richard 
had rendred himſelf to the whole Nation, 
to the Friends of the Houſe of Tork, as well as 
to thoſe of the Houſe of Lancaſter, and what 
a mortal Hatred Henry the VII. bore to him, 
and his Memory, conſidering he was now ſafe 
in his Grave without Poſterity, or Friend 
left behind him to revenge his Guarrel, and 
conſidering the very Reverſal of theſe Attain- 
ders was, as my Lord Bacon obſerves in his 
Hiſtory of Henry the VII. @ tacit Reflection 
on the King's Party, the Judges were, with- 
out doubt, well enough diſpoſed to have gi- 
ven, and the King and Parliament to have 
received ſuch an Anſwer, if the Conſtitution 
would have born it; nay, they could have gi- 
ven no other, if they had had the ſame No- 
tion of the Conſtitution, which this Gentle- 
man hath. "Sp 1 505 
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But how different is the Anſwer which 
they gave? An Anſwer which expreſly and 
fully own'd the Validity of Richard's Laws, 
and his Legiſlative Power, vis. That the 
Acts of Attainder, paſs'd in Richard's Parlia- 
ment, muſt be repealed by Henry the 7th's 
Parliament ; and that not ex abundanti Cau- 
tell, but becauſe the Perſons attainted by R- 
chard were not legal Perſons, nor could fit in 
Parliament, until there Attainders were rever- 
ſed. And there can be no reaſon given for 
this unanimous Reſolution of all the Judger 
of the Kingdom, and of the Proceedings of the 
King and Parliament, perfectly agreeable to it, 
but that they all knew, the Conſtitution re- 
quired it. 

The Reſolution of the Judges is as remar- 
kible upon the other Queſtion, that was put 
concerning the King himſelf, who was like- 
wiſe attainted: That the King is a Perſon a- 
ble and diſcharged of all Attainders and Diſ- 
abilities ipſo facto, that he aſſumed the Regal 
Dignity and was King. Of which I need fay no 
more here, having already made a remark upon 
it, except it be that this Maxim of the Law 
has not only the Authority of the Judges, 
but alſo of the King and Parliament, who 
proceeded 1 to it, in not Reverſing the 
Attainder of the King, when they Reverſed 
thoſe of the Subjects: And by the way it _ 

| es 


— 
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ſhes us with a new Argument for the Legi. 
ſlative Authority of the King for the — 
being. 

Thus we ſee by the Repeal of the Ad that 
baftardized Edward the IVth's Children, that 
Richard's Acts affected thoſe, who by Proxi- 
mity of Blood, had a better Title to the 
Crown than himſelf. His Acts are owned to 
be valid againſt the Heirs of the Houſe of 
Turk, as well as that of Lancaſter ;, in ſhort 
againſt every Perſon, but the Perſan who be- 
came King, after he became ſo, and then 
they were all ipſo facto void. 

But had the Lady Flizabeth aſſumed the 
Regal Dignity, inſtead of Henry the VII. this 
Act of Illegitimation need not have been re- 
verſed no more than Henry the VIIth's At- 
tainder : For as his Attainder was, ſo her I 
legitimation would have been ipſo fad, void, 
had ſhe been Queen. 

Thus the Act that illegitimated Queen E- 
Zabeth, was never reverſed by Sir Nicholas 
Bacon, the Lord Keeper's Advice founded on 
this antient Maxim of the Law, that the 
Crown entirely takes away all manner of De- 
feds, | as Camden lte it in the Hiſtory 
of that * 


— 


* — — 


* Jurilpradentis Anglica jam olim pronunciarit Coronam ſemel 
Ee o9mes omnino d fechus tollere Camden p. 10. 8 
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But beſides the Conſequence that immedi- 
ately follows from this Reſolution! of the 
Judges, and the Parliament's Prooceedings 
thereupon, it furniſhes us with a new An- 
{wer to the Argument drawn from the Attain- 
ders paſs'd againſt Henry the VI. and Rich- 
ard the III. for if an Antecedent Attainder will 
not affe& the Prince attainted in the Exerciſe 
of the Regal Power ſubſequent to it; then cer- 
tainly a ſubſequent u n Attainder can- 
not affect a Prince's Paſt Exerciſe of the fame 
Regal Power. 3 

It may not be amiſs here to take Notice 
of another Objection, which is, that theſe 
Princes ſometimes attainted ſome of the Lea- 
ders of the oppoſite Party, for adhering to 
their Rivals. But when they did this, their 
conſtant way of proceeding againſt ſuch Per- 


lons was, by Attainders in Parliament ex poſt 


facto, and not by Indictments in theordinar 
Courſe of Proceedings, which ſhews, I think, 
at the {ame time, that to ſerve the King in 
Poſſeſſion was not a Fault, nor could be pu- 
niſhed as ſuch, by the Laws that were then 
in Force. But to ſerve againſt bim was, in- 
ſomuch that 1 Henry the VII. ch. 6. a Pardon 
was enacted in Parliament, to indemnify thoſe 
who fought on his ſide againſt Richard III. 
Thoſe who fought for the King for rhe 
ime being, wanted no Act of Par * to 
3.97 indem- 


s) 
indemnify them, nor had they any. King 
Henry the VII. indeed to quiet their Minds, 
paſſed a Pardon for them under the great 12 
Seal. But thoſe who fought againſt the King , 
in Poſſeſſion, tho' in Purſuit of Henry the M 
VIIth's Right, as it is worded in this Act, did 
not think themſelves ſafe, till they had their 
Pardon paſſed in Parliament for it. 

There is indeed no mention of Treaſons 
in this Act of Pardon, no wore is there in 
that of the 1 of Edward the III. or the 1 of 
Henry the IV. which were Ads paſſed for 
the Pardon of thoſe who fought for Edward 
the III. againſt Edward the II. and for Henn 
the IV. againſt Richard the II. and ſeem to 
have been Precedents for this Act of Hemy 
the VII. However, we have, ſeen that the 
Perſons who were attainted of Treaſon, for 
joyning with Henry the VII. againſt Richard 
the III. did in the Opinion of all' the Judges 
remain under thoſe Convictions of Treaſon, 
and ſubject to the Penalties thereof, even at- 
ter Henry the VII. was in Poſſeſſion, till their Kin 
Attainders were reverſed by Authority of hay 
Parliament. yu 

But now on the other fide, did the WM dir; 
King in Poſſeſſion, or his Parliament, or the W $þy 
Parties concerned, ever think an Act of Par- con 
don was wanting for thoſe who fought for W De 
Hun, againſt a Perſon out of Poſſeſſion, what- W did 


ſoever 


e 
tet Title he had, or pretended to have. Can 
there be one Inſtance given of this, in all ou 
Laws or Hiſtory ? 
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CHAP. III 


The moſt material Objefions to the Legiſlative 
Authority of theſe Kings anſwered. 


A* Objection has been made, to the Le- 


giſlative Authority of Kings for the time 
ing, from the 1 of Edward the IV. ch. 1. 
which declares what judicial Proceedings of 
the Three Henries ſhould ſtand good. The 
Odjection is, that ſome Acts of Parliament, 
relating to the Town of Shrewſbury, and to 
the founding ſome religious Houſes, are there 
confirmed, whence they inferr, that the * 
were in the ſame Condition, and wanted the 
like Confirmation. But ſince the numerous 
Ads of Parliament, that were made by thoſe 
Kings, during the Space of Threeſcore Years, 
have been' always held valid, tho never con- 
irmed; they ought to have made an Inference 
directly contrary, that thoſe A&s relating to 
Sbre wabury, and ſome Religious Houſes, tho 
confirmed,(thro” the Caution probably & at the 
Deſire of thoſe, that were concerned in them,) 
did not however ſtand in need of that Coufir- 
3 E. mation, 
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mation, any more al all the other Ads of 
thoſe Three Reigns, which have been valid, 

d except ſuch as have been repeal'd, ate 
valid at this Day, tho” never confirmed, 

$9-likewiſe from Bagot's Caſe it has been 
made appear, that thoſe judicial Proceedings, 
and Regal Acts of the Three Henries, which 
were not confirmed by the aforeſaid Act of 
Edward the IV. were yet in his own Corres, 
held as good and effettual, as if they had 
been contirmed, by him. 
„Others fay, that the Laws of Kings 4. 
fatto are 1 continue, becauſe they 
are, or may be; for the publick Good. 
Ho then came ſuch Laws as were not be- 
neficial, to continue in Force? And yet we 
ſee that the Laws of Kings de facto, which 
have been found inconvenient, and againſt 
the publick Good, have continued in Force, 
till they were repealed, as well as their moſt 
Bene ſictal Statutes. And as for their Laws, 
that were for the publick Good, if they were 
not Laws by Virtue. of the Legiſlative Au- 
thority of thoſe that made them, the ſuffer- 
ing them to continue, will not make them ſo. 
They muſt, as I have faid, all be enadled, 
or confirmed, in a Parliamentary way, before 
they can be Laws. Theſe Perſons, Lore 
will not fay, that the publick Good wil 
make Laws, lcaſt it ſhould be made to ferve 


ſome 


— 


tures 
clare. 
teaſo 
this, 
with 

H: 
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ſame other Purpoſes, which they are not 
willing to allow. It is indeed for the pubs 
lick Good, that good Laws ſhould be conti- 
nued, but not upon an illagal and defecliue 
Authority, for that would be a publick Miſ- 
chief, Nor is there any Neceſſity for it- 
One Act of Parliament made (for Example) 
by Edward the IV. would have been ſuffi- 
cent to have confirmed, all the beneficial Sta- 
tutes of the Three Henries, and to have de- 
clared all the reſt void: And there can be no 
reaſon given, why Kings de jure never did 
this, but becauſe they knew they were valid 
without 1t. | s 

Having mentioned the Statute of 1 of Ed. 
ward the IV. ch. 1, where we firſt meet with 
the famous Diſtinction of Kings in deed, and 
wt of right, give me leave to repeat an Obſer- 
nation, I have made already, that before this 
lime, tho* orbers pretended a better Right to 
the Throne, than the Perſons that poſſeſs'd 
t, yet they never aſſumed the Regal Title 
wanſt the Regnant King, nor did the Con- 
ſitution ever know any other King, but the 
Ling that poſſeſſed the Throne. ht 

And fince the Kings of the Houſe of Lan- IK 
aſter, had been Sixty Years in Poſſeſſion = 
of the Kingdom, and the Heirs of the Houſe 
of Tork, had almoſt all this time liv'd as S 
Jes under them, without ſetting up any 9 
* E 2 Claim; 1 


(32) 
Claim; Obey'4their Summons to Parlia 

gnd taken Oaths of Allegiance to n 
ticularly Richard Duke of Tork (who was 


che firſt of that Houſe, that put in his (hin A 
to the Crown, ) it muſt bord ** Noti 
Lancaſtrian Kings, at leaſt Henry the Vith oY 
and V th, were not only in deed, but if lay, f 
right Kings of England, and therefore I my {oat 
obſerve in the ſecond place, that the firſt Pf 
time, this Diſtinction of Kings in deed, and * 
not of right, was euer uſed, it was miſatplel Conf 
Thirdly, That altho Edward the IV. call 4 
the Three Heænmies no more than Aings in deed we 
yet he doth not nom pretend that bis Ancel- 55 
tors were Kings of Right, whilſt the Thies wg 
Heuriger were Kings in he 1 
* Laſtly, it may be obſerved from what has len 
been ſaid, that even ſince the time this Di- ned 
ſtinction has obtained the Sovereign Autbo- Wat 
ri of the Engliſh Government, as well Legi. 1 
flative as Executive, hath been ever acknow- yy 
ledged, both by our Laws, and Lawyers, to ber 
be lodged in the King for the time being; ani I % 
that the Allegiance of the Subject has been Lot; 
due to him, and to hun alone. 7 
It is objected farther, that when Richard and 
Duke of Tork,put in his Claim in + Parliament kan 
in the 39 of Henry the VI. The Lords up- = 


on 


Hard 
mem 
5 up- 


— 


on 
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on hearing the Cauſe betwixt the King and, 
him, declared, that bis Title could not be de- 


: 


ſeate d. | 15 


Tu anſwer to this Objection, we mult take 
Notice, that altho the Lords knew well 
enough the Duke of Tork's Pedigree, yet they 
lay,this matter was ſo bigh,and of ſuch Weight, 
that it 1vas, not to any of any of the Subjects 
to enter into Communication thereof, without, 
the King's high Commandment, Agreement, and 
Conſent had thereto.Whereupon they go to the 
King, who being not able to help himſelf, 
rave way to their hearing of the Cauſe, betwixt 
Hinſelf and the Duke. After this, the Lords 
order the Judges,to offer what they could in 
Maintenance of the King's Title, who excuſe 
themſelves, ſaying, It bath not been accuſto- 
ned to call the Fuſtices to Counſel in ſuch 
Matters, the Matter was too high, and toucht 
the King's bigh Eſtate and Regaly, which is 
above the Law and paſſed their Learning , 
pherefore they durſt not enter into any Com- 
munication thereof, for it ertained to the 
Lords of the King's Blood, and the Appa- 
rage of this Land to have Communication 
and meddle in ſuch Matters. If the Judges 
excuſed themſelves from medling with the 
king's Title, as a Matter too high for them, 
whoſe Office was only to adminiſter the Laws 
under him; And if the Peerswould not under- 
rer E 3 take 


— * 
take to judge of the King's Title, without his 
Leave firſt obtained, tho* conſidering his Con- 


dition, this Application might perhaps be lit. 

tle more than Complement in them, and the 
King's leave only the Effect of the Force he 
was under, yet from what the Peers did, x 
well as what the Judges ſaid, it follows, 
that, according to their Opinions, to judge, or 
over - rule, the Title of the Regnant Ning nul 
be much above the Sphere of private Subjed. 
and what no Government ever allowed, The 
Peers, after they heard what the Kings A. 
torney, and other Council could offer, for their 
Maſter's Title, declared, That the Title of the 
Duke of York, could not be defeated. Which 
how partial ſoever, was ſufficient, after the 
King had ſubmitted his Title to the Judg- 
ment of Parliament, to conclude private Sub- 
jets then : But has never been eſteemed of 
Forer to over- rule ſubſequent Parliaments, 
much leſs to juſtify Fer Perſons to ober- 
rule the Title of a Regnant Prince, and the 
Deciſions of Parliaments in their own times, 
when they declare Who has Right, and who 
bas not Right, in a diſputed Succeſſion. 

- 1tis not without reaſon, that I have called 
this a Partial Declaration: For during the Space 
of 60 Years,that the H. of Lancaſter had fate in 
the Throne, we never heard of ſuch a Title 
in the Houſe of Tork, as could not be _ 
24. 85 te 


. 
ed till chis time, when the King's Army was 
fe defeated, the King himſelf a Je Fn 
the Parliament, tho' call'd in the Kings 
Name, yet not by bis, but the Dube of York's . 
Order: And when the Debates were awed” 
with the Preſence of a Victorious Prince, it 
s.no Wonder that they ended in a Declara- 
tion, That this Title could not be defeated. __ 
Otherwiſe they might have declared, upon 
the Principles of the Gentlemen, with whom 
we are diſputing, That the Title of the Duke 
of Tork, not only. could be, but actually was 
defeated by his long Submifſron,by obeying Sum- 
ons to Parliament, and by Oaths of Allegiance 
to King Henry, the VIth. particularly that 
which he took in the 29 Year of his Reign, 
in theſe Words, I Richard Duke of York, con- 
feſs, and be known that I am, and onght to be 
bumble Subject and Liege-man, to you my So- 
vereign Lord King Henry the VI. and mve 
therefore to bear you Faith, and Truth, as my 
Sovereign Liege Lord; and ſhall do always to 
my Lives End, &c. I never ſhall any thing 
attempt by way of feat, or otherwiſe, againſt 
yur Royal Majeſly and Obeyſance that I owe 
reer * 
They muſt, I ſxy, acknowledge the Duke 
at ws Title was defeated upon their 


- 


* 


r . 
Se the Oath at large in Stow 5. 395. 
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own. Principles, for when: they are . preſs'd 
with the Commands of Holy Scripture ; T5 
render to Cæſar thethings that are Cæſars, Oc. 
They think it a ſufficient Anſwer, to ſay, that 
Tiberius Ceſar was a Rightful Governor: And 
when it is demanded, hqw he acquired a Right 
over the Roman Senate,and People, or the Ro- 
mans a Right to the Government of Judæa; 
They reply by the Submiſſion, and Oat he, of 
the Roman Senate and People, to Tiberius, 
and the like Submiſſion of the Jews, to the 
Romans. Let us then borrow their own 
Principles and Anſwers, and apply them to 
the preſent Caſe. Had not the Heirs of the 
Houſe of Tork, as well as all the People of 
England, lived longer in Subjection to the 
Kings of the Houſe of Lancaſter, when this 
Declaration was made; than the Senate and 
People of Rome, had to Tiberius, or Auguſtus 
together, when our Saviour gave this Com- 
mand? Have we not more certain Evidence 
of the Oaths, which Richard Duke of Tork 
took to Henry the VI. than we have of the 
Truth of the Lex Regia of the Romans, or 
of any Act of Reſignation of the Regal Fami- | 
ly of the Jews? And was not the forementic- W ry 
ned Oath of Richard Duke of York, a more . 
full Recognition of Henry the VI. Right and of 
Renunciation of his own Right:than the Oaths MW hi 
of the Jews, were to the Romans, or the _ ce 


( 37 ) 

of the Romans,to Tiberius? If all this be tru 
43 It is, they muſt confeſs, the Duke of Torte 
Right was defeated,and Henry the VI. was a 
Rightful King. If they will not, they muſt 
never more ſay, that the Rights of the Jews 
and of the Roman Senate was defeated, or 
that the Roman Emperors were Righrfiul Go- 
vernors: And ſo they will loſe more, than they 
could gain by this Denial, and will be hard 
put to it for a Plea to juſtify their own Practice 
againſt thoſe Poſitive Commands of Scripture 
that enjoyn Subjection. Ls A 
But if they will abide by their own An- 
ſwer, they muſt then acknowledge the Duke 
of Torr Title was defeated upon their own 
Principle, .notwithſtanding this Declaration 
of Parliament: And ſo notwithſtanding the 
fame, might be defeated, as it actually was (tho? 
they durſt no more aſſert this, than the 
other) by the Legiſlative Power of the Realm, 
which had ſettled the Crown in the Houſe of 
Lancaſter. In ſhort they muſt acknowledge 
this Declaration of Parliament proves too 
much, and therefore proves nothing at all. 

Laſtly, this Declaration of the 39 of Hen- 
y the Vi as well as the Ads of the 1 of Ed- 
ward the IV. were repealed and anulled by Act 
of Parliament, when Henry the VI. recovered 
lis Throne : And altho* Edward the IV. for- 
ced him from it again, and attainted him; yet 


* 


g 
Henry the VII. in the firſt Year of his Reign, 
paſſed an Act of Parliament, wherein it is e- 
nacted, that all Acts of Attainder, or Diſable- 
ments, againſt the late King Henry the VI. to 
be void, anul led, and repealed, Sc. So that 
the Force of all the former Declarations, and 
Acts of Parliament, againſt Henry. the VI. is 
taken off by this laſt A& of Parliament, 
which, reſtores his Title, | 

Laſtly, It is objected, that the Confirmation 
of the Judgment of Parliament againſt the two 
2 x Edward the III. was repealed 21 

lic hard the II. becauſe it was Unlawful his 
Father Edward the IE being then alive, and 
a Priſoner. bake Va: 3 

This Act of Confirmation of the Judgment 
againſt the Two Spencers 1 Edward the [I]. 
was not declared void 21 of Richard the II. 
but repealed, and therefore valid, until re- 
pealed, ,, 2 n 

Secondly, That Repeal of the Judgment 
againſt the Two Spencers, and the whole 
Parliament, (as I have already obſerved) of 
the 21 of Richard the II. (as Lobſerved before) 
in which it paſſed, was afterwards Repealed 
x Henry the IV. c. 3. Of all theſe Acts of 

Parliament relating to the two Spencers, My 


: 
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Lord 
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Lord Chief Juſtice Coke, gives this brief Hi- 
ſtorical Account, 


« The hag ment of Parliament in 15, of Ed- 
ard the 


ward . againſt the. Spencers was in the 
ame Tear by Ad of Parliament Repealed. 


bat Repeal was Repealed by Authority of Par- 
lament 1 Edward III. That Repeal of Edward 
che III. was Repealed, 21. of Richard the II. 
and that of the 21 of Richard the II. was Re- 

ealed by Authority of Parliament in the 1 of 
Henry the IV. and ſo the Fudgment againſt the 
Spencers ſtands in force, ſaith Sir Edward Coke, 
7 ſo that this is fo far from being an Objection, 
that 1t is a Proof of th Sovereign Legiſlative 
Power of a King de facto, and his Parliament, 
ſince vey can repeal Acts paſſed in Parlia- 


ments ho 


den under Hereditary Kings. - 


\ Thirdly, All the other Acts of Parliament 
that were made in the 1 of Edward the III. 
whilſt his Father was alive, were ever held 
for Laws of the Realm, and one of them ci- 
ted as ſuch 16 Charles the I. c. 16. about 


the Boundaries of Foreſts, Whereas 6 
Ad of Parliament made in the 1 Tear of al 


Reign of King Edward the III. &c. 


the time being is ſo fully owned 
Kings and their Parliaments,owne 
elt A& of Government, 1n their Legiſlation : 


Since therefore the "_— of Kings for 


y Hereditary 
in the high- 


— 
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Ought 


698 
Ought not this to conclude all Private Sub. 
jets > Can they difown this Authority, with- 
out oppoſing their Private Sentiments to that, 
which themſelves acknowledge, to be the ſu- 


preme Authority,and Judgment of the King- 


dom. | 2 

© Secondly, Since the Kings for the time 
being, with their two Houſes of Parliament, 
have the Legiſlative Power, they muſt alſo 
Have the ſupreme Power, the former being, 
as J have faid, always Eſſential to, and inſe- 
parable from the latter. And therefore they 
can'make any Laws, and doevery thing that 
is within the Verge of that Power, for the 
Safety of the Kingdom, and of themſelves. 
- Laſtly, If the King, for the time being, 
hath, both by the Statute and Common Law, 
the Legiſlative Power of this Kingdom: Then 
the Obedience of the Subjects, is due to his 
Laws; and their Allegiance, which is no 
more, than Obedience according to Law, is 
due to his Perſon. 8 


eK. 
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4 CHAP. IV. 


The Allegiance of the Subject due to the 
© King, for the Time being, by the Statute 
Law of this Realm. With an Anſwer to 

the moſt” confuderable Objectiont. 


0 UT. the Allegiatice which is due to 
4 the King in Poſſeſſion, doth not only 
| follow by conſequence, from his being inve- 
z ſted with the Legiſlative Power, but we have 
80 expreſs Statutes for it. The firſt is the Sta- 
tute of Treaſons in the 25 of Ed. III. c. 2. 
2 Which Statute declares, what Offences ſhall 
2 be adjudged Treaſon. And we have the Opi- 
of nions of Two great Lawyers, my Lord Chief 


Tuſtice Coke, and Lord Chief Juſtice Hales, 
(and no great Lawyer's Opinion, as far as T 
is know,to the contrary) that by our Sovereign 
| Lord the Ning, in this Statute, againſt whom 
theſe Offences are Treaſon, ig to be under- 
ſtood only the King in Poſſeſſion of the Crown 
and Dignity, though he be Rex de facto, & 
non de Jure. | | 
p And truly, if we conſider, that this Sta- 
F tute did not make new Species's of Treaſon, 
but declare and fix thoſe by Statute, which 
were before Treaſon at Common Law , and if 
we confider farther , that of the Eleven gs 
| that 
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that reigned from the Conqueſt, to Edward 111, 
there were no leſs than , Eight, who were 
Kings de facto, ſome through their whole 
Reigns,others in the beginning thereof, one of 
which Number, was Edward III. himſelf; and 


yo by the Common Uſage, or Lam, of the 
inzdom, thoſe Offences in the Statute, had 
always been eſteemed Treaſon, and puniſhed 
as ſuch, when they were committed againſt 
thoſe Eight, as well as againſt the Three He- 
reditary Kings: We may conclude, that as 
Edward the III. and his Parliament inten- 
ded to declare thoſe Offences Treaſon, which 
were ſo before by Common Law, or Uſage , 
ſo by King in the Statute againſt whom 
theſe Offences ſhall be adjudged Treaſon, 
they nwiſt intend - the King, againſt, whom 
they were held to be Treaſon before, by Com- 
mon Law, or Uſage, which was always the 
Regnant King, altho without an Hereditar 
Title, eſpecially when the Legiſlator himſelf 
Edward III. was no other, in the Beginning of 
his Reign. | i > 
But we ſhall eafily be determined to this 
Senſe, 1f we confider farther, that. from the 
Conqueſt to Edward the IIId's Reign, and for 
a Ioo Years after, the Diſtinction of King de 
Faclo, and King de jure was not known; but 
the Regnant King was the King, and there 
was no other King but he. There were of- 
| ten 
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ten others that, pretended a better Right to 
the Throne, than the Prince that was in Poſ- 
ſellion of ity and formed Alliances, and raiſed 
Armies to recover it. Thus Robert, the el- 
deft Brother; ſet up his Claim, firſt againſt 
William Rufus, and afterwards againſt Hen- 
ry the I. Maud againſt King Stephen: Arthur 
zo2inſt King John: But in the mean time, 
they contented themſelves with the Titles of 
Dukes of Normandy, &c. None of their Friends 
gave them the Regal Title, nor did they 
themſelves aſſume it (no not the Heirs of 
the Houſe of Tork ſome Ages after) againſt 
the King in Poſſeſſion of the Throne and 
Kingdom, who alone was eſteemed the King. 
And therefore, as thoſe Offences only were 
declared Treaſon, by this Statute, which 
were ſo by the Common Uſage, and Cuſtom of 
the Realm: So by our Lord the King in this 
Statute, muſt be intended the King in Ch 
fon, fince by the Common Cuſtom and Uſage 
of the Kingdom, He was the Aing, and there 
was no other King but he. Unleſs any one 
will run into ſo great an Abſurdity, as to ſay, 
that for the greateſt Part of the time from 
the Conqueſt to Edward the IIld's Reign, Eu- 
gland was a Monarchy, without a Monarch; 
and there was Allegiance and Treaſon ;, but 
no-King to whom one was due, and againſt 
whom the other might be committed. 8 

* Ince 
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Since therefore Treaſon, can he committed 
only againſt the Ang in Poſſeſſion, and the 
Conſtitution knows-no other Kin but him, 
Allegiance can be due only to him. For Trea- 
ſon, which is the higheſt Violation of Alle. 
ance, can be committed againſt none, but 
fs. to whom Allegiancè is due, | 
And ſo I come to the famous Statute of the 
11 of Henry VII. c. 1. This A& hath 
ain under a great Prejudice, as if it in- 
troduced a new Authority, and a new Al- 
legiance, not known before in our Conſtitu- 
tion. But if a Law, that is made in Civil 
Matters, needed a Vindication, this is ſuffi- 
ciently vindicated by the foregoing Diſcourſe, 
which hath proved, that the Authority of 
the King, for the time being, which this 
Statute ſecures, was ever acknowledged; and 
the Allegiance, which it declares to be due 
to him, was ever paid in this Realm, and 
both the one and the other juſtified by the 
Common Law and Statute Law of the Kingdom, 
in the Reigns of Hereditary Kings. So that 
this Act, is ſo far from being a Breach upon 
our Conſtitution, that it is agreeable to it. 
And therefore is drawn in ot a manner, 25 
made only in Affirmance of what was lawful 
before, for immediately before the enacting 


| . 
* i. te vs 


* X. 
*. _ 


(6) 
Words, it is expreſly affirmed; and declared, 
that it is not reaſonable but, _— all Laws, 
Reaſon, and guod Conſcience; thut the'Subjefts, 
attending upon the King, for the time being, in 
bie Murg, or being in other Places by bis Com- 
mand, any thing ſhould loſe, or forfeit ;, and the 
reaſon given for this, is becauſe, ſays the Act, 
this is daing their true Duty and Service of 
Alegiance; and then it follows, be it there- 
fore ordainetl, enacted, &c. In the enacting 
part alſo, this Service and Obedience, to the 
King for the time being, is again ſtiled, the 
ine Duty of Allegiance. G d 
This Law never appears with ſo great Ad- 
vantage, as after ſuch a View, as we have ta- 
keg of the Legal Authority, of the King for 
the time being; for it's Conformity to the 
Conſtitution, is a ſufficient Anſwer to the 
Odjections, that have been urged againſt it. 
However, it may not be amiſs to give a more 
particular Anſwer, to the moſt conſiderable 
of them. 
Firſt, they have objected to the Authority 
of the Legiſlator Henry VII. as not being 
King de Furey Were this true, we have ſeen 
that the Kings for the time being, have ever 
been own'd for Legiſlators in our ane 
and neither Common Law, nor Statute Law, 
do make, or allow any difference to be made, 
detwixt the Legiſlative Power of a King de 
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116% of} 4 King de ade: But à learned 
entleman, who in his Remarks on this 
Statute, made this Ohjection, has ſince ac- 
know ledged that Henry. VII. was a Rightfid 
King, Indeed in his own, ot his Wite's 
Right, he had all' the Titles thaticould be to 
t rewn , sede ids ease 97 
Id 21y, It has been objected, that this Act 
doth only indemnify the Subjects, for ſerving 
the King for the time being: It doth not 
indemnify them in that Senſe, as to indemnify 
ſigni fies, to exempt them from the Pzmiſhment 
due to a Crime; but as it ſignifies, to fave 
them Harmleſs for doing their Duty, if 2 
Competitor ſnould get the Throne; and to 
Indemnify them after this manner, is to ju 
ih them: As the Act truly doth,” by ex- 
preſly declaring, that to ſerve the Hing for 
the time being, is their true Duty and Ser- 
vice of Allegiance; nay, the Act farther de- 
cHres, it is againſt all: Laws, Reaſon, and 
good Conſcience, that the Subject ſhould loſe, 
or forfeit am thing for ſerving the | King for | 
the time being; , whereas were it a Crime, it WMjato 
would not be contrary, but agreeable to all WM It 
theſe that they ſhould ſuffer for it. WT 
gdly, It has been farther objected, that af t. 
chis was a Temporary Statute, deſign'd only Req 
for Henry the VIIth's Reign. May we not Proc 
make any Law, when it doth. hot * our ¶ Lett 
6 4 TP 
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W 
Hy s, Tem as well as this ? Is 
here ann Karprefion, or Word, that deter 
mines our Allegiance to any particular Per- 
n or Ine? What can be more indefinite, 
than the King for the time being, which rea- 
ches to all Kings of this Realm, and all Times ? 
Befides what the Law requires, the true Du- 
iy and Service of Allegiance, is not Tempora- 
„ but muſt laſt as long as Government 
laſts. And what the Law provides againſt 
it declares, as I obſerv'd before, to be contra- 
11 to all Laos, Reaſon, and good Conſcience, 
and therefore the Law, was deſign'd to be of 
erpetual Obligation; unleſs Reaſon,and good 
Conſcience are Temporary Things. 
athly, Another Objection has been forme, 
upon the Duke of Northumberland s- Cale, 
who was condemned for commanding an Ar- 
my againſt Queen Mary, notwithſtanding his 
Plea, that he ated by a Com miſſion from the 
Lady Jane Grey, under the great Seal. Which 
bes they had no regard to this Statute of 
er ſince that Lady was Queen de 
It is to be obſerved firſt, That Queen 
Mary in a Letter She writ to the Lords 
of the Council Notifyed her Claim, and 
Required them upon their Allegiance, to 
Proclaim Her Title at London. That this 
Letter was Deliver d to the Lords, not on- 
2 ly 
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ih them: As the Act truly doth, by ex- 
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ger, 4 King de ate But ai learnet 
entleman, who in his Remarks on this 
Statute, made this Ohjection, has ſince ac- 
know ledged that Hamy VII was a Nig htful 
King. Indeed in his own, ot his Wike's 
Right, he had all the Titles that eduld be to 
the Crown. Aussee sick 207 099779 5:11:91 
ly, It has been objected, that this Act 
dath only indemniſy the: Subjects, for ſerving 
the King for the time being. It doth not 
indemnify them in that Senſe, as to indemnify 
ſignifies, to exempt them from the Puniſbment 
due to a Crime; but as it ſigniſies, to fave 
them harnileſr for doing their Duty, if 2 
Competitor ſhould get the Throne; and to 
Indemnify them after this manner, is to ju- 


preſly declaring, that to ſerve the King for 
the time being, is their true Duty. and Ser- 
vice of Allegiance nay, the Act farther de- 
cHres, it is againſt all: Laws, Reaſon, and 
good Conſcience, that the Subjects ſhould boſe, 
or forfeit am thing for ſerving the Ning for 
the time being; , whereas were it a Crime, it 
would not be contrary, but agreeable to all 
theſe that they ſhould ſuffer for it. | 
gdly, It has been farther. objected, that 
this was a Temporary Statute, deſign'd only 
for Henry the VIIth's Reign. May we not 
make any Law, when it — our 
* Wm, 2 ypo- 
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Hypotheſis, Tem as well as this ? Is 
there any pee or Word, that deter- 


mines our Allegiance to any particular Per- 
4 „ or Time 2 What can be more indefimie, 
fes than the King for the time being, which rea- 
e to. Riches to ll Kings of this Realm, and all Times ? 

- WBefides what the Law requires, the true Dus, 
Act y and Service of Allegiance, is not Tempora- 
ing , but maſt laſt as long as Government 
not laſts. And what the Law provides againſt 
nity. Mit declares, as Fobſerv'd before, to be contra- 


vent. yy to all-Laws, Reaſon, and good Conſcience, 
fave and therefore the Law, was deſign'd to be of 
f 2 Nerpetual Obligation; unleſs Reaſon,and good 
d to WMCnſtience are Temporary Things. 


u- atchly, Another Objection has been formed 
ex- upon the Duke of Northumberland's-Caſe, 
for ho was condemned for commanding an Ar- 
der- Moy againſt Queen Mary, notwithſtanding hig 
de- Plea, that he ated by a Commiſſion from the 
and Lady Jane Grey, under the great Seal. Which 
loſe; Nbbews they had no regard to this Statute of 
for — VII. ſince that Lady was Queen de 
1 facto. Th vs 13 | v1 
all W It is to be obſerved firſt, That Queen 

in in a Letter She writ to the Lords 
that Wot the Council Notifyed her Claim, and 
nly: WW Required them upon their Allegiance , to 
not WProclaim Her Title at London. That this 
our ¶ Letter was Deliver'd to the Lords, not on- 
Po. F 2 ly 
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y had Precliimid the Lady 
> bai bose e tliey Had Publiſhed King 
Eiwards Death, pr ſo much is aequainted 
the Lady Fane ne with their Deſigiß to ſet Her 
up to ſuccecd Him, 38 appe ate both from "the 
Biſhop of Sariim's H tory of che Reformation, 
and Dr. Heylin's. The. lirtol has Printed thi 
Letter at large, in whieh there is 4 Paſſage that 
would induce one to believe, thatShe had' been 
Proclaimed ſomewhere before She Writ it. 

But not to inſiſt ou this, L obſerve ſecondly 
that the Puke of © Northumberland did not 
lead this Statute, ! nor indeed had he any 
Riots: it. For being the Principal Author 
f this Revolt, he was by the laſt Clauſe of 
Act, cut off from any Benefit of it. This 
Ac was made for the Security of thoſe, whi 
ſubmit to a King for the time being, after he 
N eſtabliſhed; not for thoſe that overturn Go- 
vernments, Who, whatever they may ' plead 
for themſelves, It can never be tlie 11. H. VII. 
Eaſtiy, the Lady Fane was never ſettled 
in — . but Yo whilſt the Duke of 
Northumberland, and his Faction, was ſtrugling 
to thruſt her into it againſt her own, as 
well as the Nation's- Senſe. Her Govern- 
ment was but in Feri, ſhe was not Queen 4 
facto, She was no Lawful Queen, (as the Judges 
implyed in their Anſwer to that Duke. he had 
no conſeut of the Eftates,” no Recognition by 


a 
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Act of Parliament; as all thoſe Kings have had, 
whoſe Regal Authority has been own'd b the 
Lavs, without an Hereditary.) Title; and there- 
bre has had no Place allow'd her, in the Suc- 
ceſhon; of the Kings and Queens of En land. 
This, by the way, may ſerve for a 5 8 
Anſwer to another Objection, that is drawn 
. — — £8 
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CHAP. V 


In 222 from the Af of Recognition the 
1. Fac. J. anſiwer d. 


T is objected, that the 11 of Henry the VIL 
is virtually repealed, by the AQ of Re- 
opnition "1. of Fac. I. which declares, and 
nds, that the Crown Deſcended on King 
mes the I. by inberent Birthright, as the 
xt and ſole He ir, 10 the Blood Royal of this 
dealn, Voga then they deſire the Ki ing to 4c- 
ept this. as the firſt Fruits of their Loyalty 
0 bis Majeſty, 721 to bis Royal Progeny and 
ufterity for ever. 

[anſwer firſt, that it is not pretended by 
boſe who make this Obje&ion, that the 11 
(Heng the VII. is expreſly repeal'd by this 
TH other Law, Nor is there any Buy 

believe the Legiſlators deſign d to repeal't 

; this Act of Reco nition. For lince, the 
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of Judicature, and by the Acts of Parliament, 
of Hereditary Kings: That the Subjects of 
England, had always ſworn and paid Alle. 


Statute of the Realm expreſly requir'd this 


if they had deſign'd to have alter'd the Con 
ſtitution, and laid a new obligation on the 


them, to have declared, and enacted, that th 


pealed and annulled : But ſince nothing of all 
this was done by them, it is evident, they h- 


have not done it: For a Conſtitution is not t 


5700 


Parliament knew, that the ſupreme Author. 
ty, both Legiflative and Executive, of the 
"Kings for the time being 

knowledged at Common Law in the Court 


had Ever been ac. 


giance to the King in Poſſeſſion. And that 1 


and that the Crown, during this time, not- 
withſtanding this, was held to be Hereditary: 
Since the Legiſlators, I ſay, knew all this 


Subject, never to ſubmit to Dy but hered 
tary Kings: It had been abſolutely neceſſary fo 


Subjects ſhould never hereafter ſwear, or pa 
Allegiance to any but Hereditary Kings; 
that no Statutes, fr the time to comme, ſhou 
be valid, but ſuch as were made by them 
and Wer the 11 of Henry VII. ſhould be re 


no deſign to do it. It is ſufficient for us, the 
One ,. the whole Courſe of the Commo: 

AW. to be inverted ; and the. Statutes, of thi 
Realm xepealed by Implication, and tha 
aden no better, than an Ill-grounde 
Lonzecture. 1 85 Inde 


„ .. —. 
ladeed this Notion,” of a virtual Repeal, 
horl. ſeems to proceed upon a double Miſtake 
f the Firſt, That the t. James the I. hath made 
1 1- the Deſcent of the Crown, more Hereditary 
than it was before; and 21ly. That the 11 
of Henry the VII. can have no Place in an 
Hereditary Kingdom. Whereas it is certain 
the Crown was Hereditary, before this Act 
of Recognition, as well as lince, as might be 
proved from ſeveral Teſtimonies, if there 
needed any more than this Act of Recognition 
it ſelf, which recognizes King James the Iſt's 
Title to the Crown, as being rigbtfully, li- 
neally, and lawfully deſcended of the Laay 
Margaret, © &. So that this Act is only 
declarative of the old Hereditary Right, and 
not introductive of any new Right, and with- 
out any Alteration, leaves the Conſtitution 
as it found it. And therefore ſince the Crown 
was Heredirary before the 1. James the ]. 
when the Objectors confeſs the 11 of Henr 
the VII. was in force (otherwiſe they could 
not ſay, it was then virtually repealed) th 
muſt alſo grant, that tlie 11 of Henry the VII. 
hay have Place in an Hereditary King- 
al, That it may, and actually had Place 
in ſuch a Kingdom, in the Judgment of a 
ing and Parliament, is evident, from their 
Ads : For after the Crown had been entailed 
Of F 4 nn - * 
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in the iſt Year of Henry the VIIth's Reign, 
on the Heirs of his Body, . can we . 
that he deſigned by this Act of the 11 of his 


And therefore he aud his e did be- 
glance. of the Subjects to the Ning for the 


time being, might have Place in an Heredi- 


of the 1 James the L as with the Her 


1 VII. is a virtual Repeal of the x in 


our advancug ane has) is not the next Heir 
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Reign, to break the Hereditary Succeſſion of 
his own Children? Undoubtedly he did not: 


lieve, that a Law which required the Alle- 


tary. Kingdom; and ſo the 11 of Henry the 
eee eee TY: 


[tary 

Act of the 1 of Henry the VII: and the 
x ames the I. is no SS a virtual Repeal 
the 11 of Henry the VII, than the 11 of 


an 
. the VII. Re 
204 as the 11 of Henry the VII. was kn 
not deſign d to interrupt the Deſcent of the I fay 
Crown, but to . for the Peace of the Wl thi 
Community, and the Security of the Subject, IM th: 
if the Hereditary Succeſſion ſhou'd happen to ha 
be interrupted: So the 1 James the I. which I dir 
was to ſecure the ancient Succeſſion, was not W th 
defign'd, in caſe that failed, to take my to 
the ancient Proviſion, which had been ma th 
for the Preſervation of the Community, and m 
the Safety. of the Subject. 2 He 
The Diſtinction is very ie betwixt it 
Aa 


ta 
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tothe Throne, and ſubmitting to ſuch a one 
when he is advanced, and poſſeſs'd of it. 
The: firft cis Unlawful by the 1 of Fac. I. 
and ſo: it was before; ànd the latter is as 
u ful ſince that Act, as it was before; ſee- 
ing that Act dotli not meddle with it. The 
utmoſt, I think; that can be inferr'd from 
the 1 of Fac. is, that it is a Direction, 
and Obligation, on the States of the Realm, 
and on the Subjects on the Death of the King. 
to recognize the next Heir (tho? the Word 
Heir is not expreſs d in the Act, when they 
ſpeak of King James's 8 But ſup- 
poſe the States ſhould miſtake the next Heir, 
or ſhould place another in the Throne, or 
another ſhould thruſt him into it, and they 
Recognize him for King; (as the Legiſlators 
was knew had been often done:) Doth this Act 
the Wl fay the Subjects ſhall ſubmit to none, but 
the che next Heir? or ſhall not ſubmit to him 
ect, chat poſſeſſes the Throne, as they knew they 
n to had always done? No ſuch thing, Does it 
nich direct them what to do in this Caſe? Not 
not that neither: And therefore it leaves them 
A to that Courſe, which had been ever held 
through all ſuch Revolutions of Govern- 
ment in this Realm; A courſe which had 
been warranted by the higheſt Authority in 
it and which was afterwards enacted into 


u Statute, under King Henry VII. and not 
| yet 
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Repealed , but continaes, «Pact of the 

. »of this Kiugdom. 

Ihe —— of fubmitticl; os Price 
whom it was! Unlawful to ſet up, may be 
illuſtrated, and proved, from the Conduct 
of God's own People, to whom he had given 
a Law, Deut. 17. 14. To: ſet one * 0 among 
their Bret hren ta be King over them, not to 
ſet 4 Stranger over them, which was not 
their Brother This made it unlawful for 
any ſew to contribute to the advancement 
of a Stranger to the Throne; and yet when 
Strangers got the Rule over them, they con- 
ſtantly ſubmitted to them, without any cen- 
— wr it; and when ow of them made 2 

of it in our | Saviour's: time, our 
— juſtified them, in their Submiſſion to 
ihe — that then Ruled over them, the 
Heathen Emperor Tiberium. 
Thirdly, It is acknowledged by ſome of 
cel who make this Objection of a virtual 
Repeal, that endend ag this Act of Re- 
cognition, - 1 J the I. The Succeſſion of 
the Crown may be limited by the Legiſlative 
Power, and ſince I have” proved hat! the 

Kings for the time being, with their Tuo 
Houſes of Partiament | habe "the Legiſlative 
Power ; acknowledged to have it by Kings 4: 
jure. and their Parliaments,even ſince the 1 of 
200" Ban A ROT Mr. ab K. Jams 
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ame I. it undeniably 3 
e the fo often mention'd Act, 
transfer the Right of Succeſſion, and the Al- 
legianee of the Subject with it, from the Next 
to a Rembter Heir, which cannot be deny'd, 
without tranfgrefſing 4 Rule allowed by all 
Laws, without Fa unten (here the Law 
makes, nor allows any Diſtinction to be made) 
betwixt the Legiflation of a King de jure, and 
of a King de fatto; without fling on legal 
Cid ni pieces which has the Legiſlative 
Power of ſuch Kings woven into it; and with- 
out oppoſing, as] have often ſaid, their private 
Sentiments to that, which they themſelves 
confeſs ts be the Publick Judgment, as well as 
the ſupreme Authority of the . Nia 80 gl. | 
In the mean time, theſe Perſons know there 
are others, who concurr with them in difal- 
lowing the 11 of Henry the VII. do differ 
however with them in the other Point, and 
deny, that the Limitation of the Right of the 
Crown, is within the Verge of the Legiſla- 
tive Power: And when they are prels d d with 
the Statutes, made in the Reign of Henry the 
VII. which impower'd him to limit the De- 
ſcent of the Crown, and the 13 Elix. c. 1. which 
75 it 55 5 Treafe on during the Queen's 
& Life, an Forfe 2 of Goods and Chattels 
| after } ber Death, to ' ſay Hos an Aﬀ of. Far. 


dvi lex Tex non igt, neque 104 di flinguere debemus. 
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ument it not of ſufficient Force to limit and 
_ bind the Deſtent of, the Crown: They argue 
from'the+1 of Fac. the I, in the ſame way, 
and think it a ſufficient Anſwer to ſay, that 
t hoſe Laws: of Aing Henry the VIII. and 
Queen Elizabeth were Virtually declared null 
and void, or Virtually Repealed by the 10 
James the 1. The Perſons to whom 144. 
dreſs tliis Argument do I know look on this 
Anſwer to have no Foundation: But I deſire 
them to confider,what better Foundation they 


themſelves have for their virtual Repeal of 


the 11 of Henry VII. by the 1 Jam. I. than 
the former have for their virtual Repeal of 
thoſe Statutes. of Henry VIII. and Qu. Eliz. 
and to confider -withal, how eaſy it is by 
virtual Repeals to Erect our ſelves into Le- 
giſlators, and Repeal as many Laws as we do 
not like. It is but to force a Conſequence 
from a ſubſequent Law, and to ſay the Prece- 


ding Laws are not conſiſtent with this Con- 


ſequence, and are therefore virtually or conſe- 
quentially Repealed by it. 
But this way of arguing is no where leſs al- 
lowable than in Ac f Recognition, in which 
Parliaments have ever heen very liberal of their 
Expreflions, as may he ſeen in the Act of Re- 
cognition of Richard the III. and thoſe of 
Queen Mary and Queen Elisabeth compared 


together. 80 that we need not draw Conſe- 


N eg Con- 
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es from them, beyond the Expreſs Let- 
— the Law much — go about by ſuch 
Conſequences 4g: alter the Conftitution;/and; 
al Laws, wich the E:aw-grvers never in- 
tended. T gere äs no more reaſon to believe 
L yames the 1 and his Parliament, did deſign 
by this Act of Recognition, to Repeal the 11 
Henry the VII. than Queen Eligabeth and 
her Parliament, did by the Act of Recogni- 
non in the ürſt of her Reign;:which runs in 
very High Terms, declares her lincally, right- 
fully, — lawfully deſcended of 155 Blood 
Riyal of this Realm; and then they oblige 
them ſelves, and their poſterity for ever, to the 
Queen and the Heirs of her Body, (Wherens 
the 1 of James the J. is in more bore and 
looſer Terms to his Royal Progeny and Poſte- 
rity Fer ever.) And yet, whilſt" this Ack of 
Recognition was -paſhng in Parliament, it 
was debated, whether they ſhould not Repeal 
the Statute of King Henry the VIII. which 
had declared the Queen Illegitimate, as Queen 
Mary had before Repealed, ſo much of it as 
concerned Herſelf, But this, as 1 have taken 
notice before, was judged to be unneceſſary 
by the Lord Keeper Bacon (and the Queen 
and Parliament acquieſced in his Judgment) 
upon this Maxim, That the Crown entirely 
tab aa all manner of Defefts. So that in 
the 44nd of the Legillators, thus 1 
en 0 


| Cay 
of the common Law of England, vrhich is E- 
walent to the Statute of the II of Henry 
VII. has Place in an Hereditary Kingdom. 
And therefore we have no more Reaſon to be- 
lieve.that King James and his Parliament, did 
by the Act of Recognition, deſign to- aboliſh 
this Maxim of the Law, or Repeal the 11 of 
Henry the VII. than Queen» Elizaberb and 
her Parliament, who acknowledged it, at the 
ſume time, that they enacted the Crown to 
be Hereditary in as High Terms at leaſt AS 
King Fames and his Parliament. 
Tilis Act of Recognition, which dechared 
Queen Elizaberb rightfully, lineally, and law- 
— deſcended of the Blood Royal of this 
mz; was one would have thought, a vir- 


— of that Act of her Father, which 


made her Illegitimate:but the Parliament knew 
ſo little of virtual Repeals, tho ſome lay fo 
great a Streſs upon them, that they paſſed an 
Act, to reſtore tlie Queen in Blood, to her 
Mother: for tho the Crown took away all 
defects as ſhe was Queen ; as ſhe was the 
Grand- daughter of the 122 of Wiltſhire, 
the muſt be Reſtored in Blood, to be capable 
of inheriting the Eſtate of chat F ami). 

To conclude againſt this imaginary Repeal 
of the 1I. of Henry the VII. by the 1 of 
James I. The greateſt Lawyers in the King- 


any have declared, ſince that Act of Recog- 
nition, 


— 
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nition; That Allegiance is due to the King 
in Poſſeſhon, and have ſupported their Opi- 
nions by the Eleventh of Henry the VIL 
and therefore did not en . by 
the 1 of Fames the I. 

It has been ſaid that — of Allegi- 
ance Enjoyn'd4n the Beginning of K. Fam, I. 
Reign, was form'd on this Act af Recognition, 
and has tyed the Subject more ſtrictly to the 
next Heir, than he was tyed before. | 

But this is à (Miſtake, for 1 the Oath of 
f Allegiance was inade in the 3. K. J. I. on the 
red ¶ Occaſion of the Gunpowder Plot, for the Diſ- 
w- covery of Popiſh Recuſants; and the Addi- 
his tions which are in it, to the former Oith-of 
ir- Allegiance, were all of them levelled againſt 
ich WW fomePopith Tenets. And as for the Word 
ew WO Heirs, to which the Subject was ſworn in that 
ſo Noc, it is no Addition, but was in the old 
an Nack of Allegiance, that is extant in Britton, 
her {Mwho wrote under Edward the I. and was ta- 
all len by the Subjects in the Court Leets, ſeveral 
the Hundred Years before King James 1. Reign: 

| 8o that the Oath of Allegiance framed in 


his Reign, makes no eee, in chis Mat- 
ter. | | 


— _ —_— _ =» 
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This Account: of our Conſtitution, 2nd Laws, 


- ſupported by the Opinions and Authorities 
om of theigreateſt Modern 3 wy 


T lived in — Rergns. of Hereditary | 
And the. Caſc o ther Oaths reſolved, ** 
97 „t, Account * our pon Conſtitution. 
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E — already had the — — of 

the Lawyers, — Judges of Eldep 
Ag for the Auchoritngt the Aing for the 
time heing, in their Judicial Proceedings, ad- 
judged Caſes, and in the unanimous Reſolu- 
tions, which they have given, when they were 
conſulted by the King and Parliament, in thoſe 
1 4 that Authority was leaſt likely 
to be favour' d. Iwill now produce the Opi- 
nions of the Lawyers of later Reigns, and of 
ſuch only as lived fnce. the Act of Recogni- 
tion made in the 1 of James the I. -Whereby' 
we ſhall ſce, that they knew nothing of this 
18 f ry vertual Repeal of the 11 of Henry 
the VII. by that Act of Recognition: And be 
— nn at the ſame Time, that the greatelt 
Modern Lawyers have entertain'd the ſame 
Notion of the Conſtitution, which the An- 
cient had, perfectly agreed with them in this 
great Point of Law, concerning the * 5 
KY wh 


6) 
of the King in Poſſeſſion, and the. 
df the Subject which is due to him 
that the foregoing Diſcourſe is . ich 
their Authority. 

I begin with my Lord Chancellor Bacon, 
ho in his Hiſtory of Henry the VII. 8 
ing in Praiſe of — Statute made, in the Iith 
Lear of his Reign, which ordained, that no 
Perſon ſhould be impeached, or attainted; for 
aſiſting in Arms, or otherwiſe, the Ning for 
the time being, ſaith, That it was agreeable 
lde: I Reaſen of. State, that the Subject ſboula 
the not enguire, into the Fuſtneſs of he ng's 
ad- Ute, ar Quarrel, and it was agreeable to 


olu- gd 3 ience, that whatſoever the Fortune 
vere of the V. ar Was, the Subj ect ſbould nor fu er 


hoſe Ml for: his geo: The. Fuße of cbis 1 
kely v certainiy pious, and noble, bein 5 like in 
Opi- Ml Matter of War, unto the Spirit of David i 


d of WW Hatter of Plague, who ſaid, If I bave finne 
gni- WM ite me; but what have theſe Sheep done, 
reby' Hiſt. H. VII. p. 24 
this The Lord Chief Juſtice Cole, in his Com- 
lenny nent on the 25 of Edward the III. ch. 2. the 
* dtatute 2 Treafons, 33 4 7 be 
-atelt N underſtood of. a King in Po the Crown 
ſame {end A: 2 4 if there be a 22 Regnant 
An- Wn £ofe he be Rex de facto, and 
this {hon de | jure, * is Seignior le Ro within 
ority oe Dm of this Statute; And the other 
of Wii: G that 


62) 
e e Ou of: Poſſeſſion, is nn 
thin the Af Nay, i 
3 I King de facto, and after che Ni 

. e cometh to the Crown, be 7 

en ſon fon tommitted, again e * +I 
Anden Puridon granted hy a Ki 


e "af ds e 15 "aid, "To | 
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Fee Lela Water Bridgemain| m the Tri 
Col tlie“ Regicide, The. laſt thing you have 
FRY for your ſelf is this, that admitting ther 
not bing to be conſtrued of an Add, or an 
nite yer there was a Difference. It oa an 
Ad de facto, that you urged rightly upon the 


was" ame to, ſome. dot Forbid it ſbould be 
em d you. Ia man ſe erve the King in the 
Wat, be lb all not be pit page niſh'd, let the Fatt be 
hut it 2% King Henry tool care for hin 
„ho 105 Ming 4 facto, that his Subjelli 
mębt be encburaged to follow bim, rp 
them, whatever the Event of the 
Mr. Cook; "you ſay; to have 5 Eguity — that 
All, "that hure mas an Authority. de facto, bee 
Perſons bad gotten the ſupreme Power,” and 
Arete nabe an. Wed ys them, you do 


wh, eee d 

— A 
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"dts des; p. 4s SAY CIITA I * 
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if Treuſon be committed 
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Statute of the 11 of Henry the VII. which 
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Ae the Equity of that A&, For thas clæari 
23 and Meaning of that AF is pager: 
you, it was to preſerve the King de facto, bow 
much more to preſerve the King de jure. He 
was owned by theſe Men and you, as King, 
you charged bim as King, and you ſentenced 
lim as King. That that King Henry the VII. 
did, was to take tare of the King de 
facto, againſt the King de jure. It was for a ' 
King, and Kingly Goverment, you proceeded 

ainſt your King, your own King, and as yet 
Fong and called him in your Charge Charles 
Stuart X.of England. I think there is no Colour 
jau ſbould have any Benefit of tbe Lerter, or 
of the Equity of the Ad. They had not all 
the Authority at that time, they were @ few 
of the © . that did it, they bad ſome part 
of the Army with them; the Lords were not 
diſſolved then, when they bad adjourned for 
ſome time, they did fit afterwards, ſo that all 
the Particulars you alledge are againſt you. 

The Lord Chief Juſtice Hales,in his Pleas 
of the Crown, in the Chapter of High Trea- 
lon, ſays as follows, 

What a King ? 

"Firſt, 4 King before bis Coronation, a King. 
within this Statute, when the Crown deſcends 
upon him, Des | 
Secondly, 4 King de facto & non de jure, 
s King within this Aer, and a Treaſon 

. | 


o againſt 


 » =” ” NN” 
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gainſt him e won w_ be un Heis 
the Crown.” | 

„Thirdly, a Ti Flee r King wie: "” 0 Reps 
nunt, a the Huſband f the Queen, not a 
Kiog within" this Srutme. 

\. Fotirthly, The right Heir to bo Hows Jer 
nat in Pb on, rhorefors is nor a. ws with. 
.n "This" A. 

_ » HadFTgiven the Opinions of kits rs, of 
ow great Name ſoever, that lived ſince the 
Revolution, they would have" been received 
with Prejudice. It might have been ſaid, they 
Had too great an Intereſt in the Caſe, and could 
not have come to the Bench; nor the Bar,with- 
out this Doctrine; and therefore 1 have pro- 
duced none & but ſuch as lived in the Reigns 
of Hereditary Kings, where there was not 
the leaſt Temptation, to byaſs them on this 
{ide of the Queſtion. The Temptation, lay 
on” the other ſide; it being no good way to 
make their Court, but more likely to bring 
themſelves into Diſprace, with thoſe Princes 
by whoſ& Commiſſion, and in whoſe Courts 
they fate; to declare in Effect, "ng if another 


— nub " Sz 4. - WS . — 
— 
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Ae of the Oder. 1 Cbe of Treaſon, ＋ 11˙ 12. Li- 
ceoſed by Lord Chief Juſtice Rainsford. | 
* The firſt Lord Chancellor, and the ſecond, Lord Chief 
Juſtite of lioth BRenc hes i che. Reign of King James the l. 
The Log d Kee per, amd the fogrth Lord Chief Joſtics, 

of the r Wenech⸗ in the Wan of K Charles the II. 
net Perſon 


6 
Perſon got the Throne, who had no antece- 
dent Right to it, he would be to all Intents 


and Purpoſes, ' as much a King as themſelves, 
or their next Heirs ; and the Allegiance of the 
Subject, would be dye to him, and not to 
them. And therefore nothing but a fell Con- 
vin, that this was the Law of the Realm, 
could induce them, to declare it for ſuch, 5 
And as theſe great Lawyers delivered this 
bo Law, ſo no 29 175 of Note, that 1 
now, has contradicted them, no not in thoſe 
Reigns, when they might have done it with 
99150 and Aabantege: So that were this Caſe 
doubtful, as, I think; it is not the-11manimous 
Opinzons of great Lawyers, and Judges,of for- 
mer, and later Reigns, Men of Probity, emi- 
nent in their Profeſſion, and under no Temp- 
tation to be corrupted, is a ſafe and legal Re- 
folution of this Caſe. tow 7 
I have ſaid a egal as well as ſafe Reſolution; 
forthe Judges by their Office, have Authority to 
interpret the Laws, and their Judgments judi- 
clally given are Law. So that if what Grotius 
lays, +. That the Interpretation of the Force, 
and Obligation of. an Oath, whereby Subjefs 
are bound to the Civil Magiſtrate, belongs to 


% 6 t 
8 
. 
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** rum vero ſuper vi jerisjurand; „%% Cives Magiftratibus obli- 
£antur interpretationem Politicorum C Juri ſconſultorum eſe arl itror, 
en Theologorumps Votum pro pace, p. 63. 


G 3 Stateſe 


Stateſmen, and Liwyers, and not to Divines, 
be true in the Fen is ſtill of greater Force 
in our Conſtitution, where the Judgments of 
Judges, as I faid before, eſpecially when they 
are unanimous, are Law. | 
From what hath been faid, the Caſe of the 
Ozths will cafily be reſolved. For the Oath 
of. Allegiance, is a Legal Oath, or an Oath ap- 
pointed by Law; T the Allegiance we ſwear, 
FE; Legal Obedience, or that Allegiance, and 
no other, but that which the Law requires: 
And therefore, as the Law is the Meaſure of 
our Allegiance, ſo is it of the Extent and Ob- 
ligation of our Oath of Allegiance. And the 
Law, by requiring our Allegiance, to be paid 
to the King in Poſſeſſion; determines our Al- 
legiance, and conſequently the Obligation of 
our Oaths,to the Princethat is out of Poſſeſſion. 
In Promiſſory Oaths, all Caſuiſts agree, there 
is this tacit Condition, rebus fic re 
and what is thus implied in the Oath, is ſup- 
plied, and expreſſed in our Laws, by which 
the Oath is to be interpreted. 

And fince the Kings for the time being, 
with their Two Houſes of Parliament, have 
by our Conſtitution, the Legiſlative Power, 
they are enabled to do, whatſoever is within 
the Verge.of that Power, for the Preſervation 


of the Community, and themſelves. In parti 
Wer PR 
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cular, they can hy Virtue df the Suprem 

of their Power, which cannot be — 1 
ay prior Law, or Settlement; fot then the 
ſupreme Power, would be ſuperior to its ſelf, 
cut off, and extinguiſh old Rights, and cre- 
ate, and eſtabliſ new e Rights, aud Titles, 
not only to private Inheritances, but to the 
Crown it ſelf: The Right of the Crown having 
erer been, and by ſeveral Statures of the 
Realm, expreſly declared to be; under the 
rection of the Legiſlative Authority. 80 
that, w hoſoever ſtands excluded by the Legi- 
fative Authority, whatſoever. they may have 
had, have now no longer any Right, or Li- 
tle, to the Crown; and they, on whom the 
Crown has been {cttled in Reverſion, are, 
in the Poſleſſion of it, rightful and lawful 
Queen, and ſucceſſively will be rightful and 
lawful Kings, or Queens of this Realm. Right 
being ng but a RY: to Law, al 
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CHAP VII. 


Our Laws in » this Point not contrary to be 
Holy Scriptures and the Doctrine of if ory 
Church, bat rather agreeable to Bot 


Go me will be apt to fay,that i in all this Dic, 
courſe, 8 gone no higher, than the 


n buman Lam, but is this ſuffici⸗ 
G 4 ent 
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ent to ſatisfy:Conſcience ? Les, in matters of 
G vil Obedience, of which human Laws are 
the Menuſie, ſo long as there is nothing 
therein contrary to the Lew of God. When 
our Bleſſed Lord was upon Earth, He ſubmic- 
tea to the Government, under which he li- 
ved, made no Alteration in Matters of G8. 
vernment, but let the Governments of the 
World as he found them. In his Holy Gof- 
pel, and the Writings of his Apoſtles, we have 
Commands given us in general to render ta 
Cæſar, the Things that are Cæſars; To obey 
Magiſtrates: To be Subje#t ta the higher Pow- 
ers; but we are left to learn, from the 
Laws of our Several Countries, who theſe 
Magiſtrates, and big ber Powers are, to whom 
we are to be Subject, and this without doubt 
is the Reaſon of Grotius s Rule. That the Iuter. 
pretation of the Obligation of the Oaths, talen to 
the vil Magiſtrate, is the Province of States. 
men and Lawyers, not of Divines : becauſe 
| the former, are generally better acquainted, 
with the Laws of their Country, than the 
latter. What the Goſpel adds in this Mat- 
ter, is to ſet our Duty upon a higher Princi- 
ple, by enjoyning us to pay for Conſcience 
fake, that Obedience which human Laws ex- 
act, for Fear of Puniſument. 
| The Conſtitution therefore, and our Obedi- 
ence according to it, is ſufficiently . 
| 


(300 ) 

if chere is nothing in it, rontrary to the Law of 
God for then the Laws of the Kingdon 

hich the Divine Law commands us to obey 
hind our Conſciences as Subjects, and we 
ire not only warranted; but obliged to pay our 
Allegiance as the Law directs. Shae / v2 
But we may venture a Step farther, and 
affirmn, That our Conſtitution, by requiring 
Allegiance to be paid, to the King in Poſſeſſi- 
on, is ſo far from being contrary, that it is 4- 
greeable to the Holy Scriptures, as appears 
rom our Bleſted Saviours Reſolution of the 
Caſe that was put to him, whether it wa 


| Lawful to pay Tribute to Cæſar or not 2 He 


bid them ſbew him the Tribute Mony, and on- 
ly asd them whoſe Image and Superſcription 
ib mu, (i. e. who is in Poſſeſſion of the Go- 
yernment ?) And when they anſwer'd him 
Ceſar's, he immediately determines, Render 
therefore ta Czar, the things that are Cæ- 
lars, Oc. | | 4 
Here it will be anſwered, that Tiberius Cæ- 
ſar wasa Rightfu Emperor, the Senate, and 
People of Rome, having conferr'd the whole 
Authority, of the Roman Government on Au- 
guftus, by the Lex Regia. If we grant the 
Lex Regia to be genuine (which hath been 
denied in a Tra&, De fifione Legis Regie,) 

it is ſpoken of with ſo much Aſſurance, 


0 


the Emperor Fuſtiman, in his Inſtitutes: 
Aon db 


yet 


— 
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FOR. OW 
t what is this to herius's Title? the Ley 
Revia did not entail the Empire on Auguſtuss 


LN 
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Pofterity ; and if it had, Tiberius was none of 
them. And if we look into the firſt Book of 


Tacitus's Annals, we ſhall fee, that he durſt 
not, upon Auguſtus's Death, lay any Claim to 
it; but by Fraud (of which he was a great 
Maſter,) and Force, he wound himſelf into 
the Government, and the Submiſſion of the 
Romans (ſuch as it was) was his only Title. 
But were the Romans themſelves Rightful 
Governors of 7udæa? The Law given by 
God, Deut. 17. ſeems to have been a fünda- 
mental Bar, to the Right of any Heathen to 
govern the Jews, and was probably the ground 
of this Queſtion, which the Phariſees put to 
our Saviour. And tho* the Jews, had gene- 
rally ſubmitted to the Roman Government ; 
for the Law, that prohibited them to ſer up a 
Stranger, to rule over them, did not, as I obſer- 
ved before, prohibit them to ſubmit to a Stran- 
ger, when he had by Force ſet himſelf over 
them: However, there appears no 56 N. Act, 
of the Reſignation of the Sovereign Power to 
the Romans, like that of the Lex Regia to 
Auguſtus : Nothing but a forced Submiſſion 
to a Superior Power, which many of them 
fill ſcrupled ;; and the generality of the Na- 
tion, were in the mean time in Expectation, 
that a Prince of the Tribe of Fudab would 
VR ſhortly 
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thortly break the _—_ Yoke,and reſtore the 
King om to / Iſrael. 
But not to infiſt on this, let it be granted, 
that Tiberius was a Rightful Cole: of the 


Roman Empire in general, and of dea in 


particular. This will not weaken the Argu- 
ment, that is drawn from our Saviowrd s Reſo- 
lation of the Caſe. For our Saviour, doth 
not reſolve the Lawfulneſs of their Subjection 
to Ceſar, into his Right to the Government 
of Fudea, but into his Poſſeſſion of it; the 
Coining of Mony and raiſing of Taxes, which 
our Saviour lays down, for a ſufficient Ground 
of their Subjection, being no manner of proof 
of the former, but an undeniable Sign of the 


latter. 


And this is the Opinion of the Learned Gro- 
tius,as he has deliver d it, in three ſeveral Books, 
written at different times, which ſhews it was 
the Reſult of his moſt deliberate Thoughts. 

+ In his Votum pro Pace, he faith, And 
if any one in our time, had ſbew'd our Mg- 
nr ark'd whoſe is this 77005 ? Any Man, 

th the Learned, and the Un carned, would 
readily Anſwer, The States of Hollands. 
think all that bue now in thoſe Territories do 


— 
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1 is noſtro tempore nummum difſet, t, C 
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einn indie Ego omnes qui nunc in illis terris vi vunt ſentio 4 


OWE 


„ 


r 
owe Obedience; nay, and if they are injuriouſly 
9 Lit Fabio 49. thoſe, A'% uy 
nom the Governors of the Towns and the Peo- 
ple: For they are in Poſſeſſion of the Govern- 
ment. chan > vi e ö * 
$280 Nis Admirable Book de Jure Belli & 
Pact, be ſaith, Eſpecially in a.controverted 
Caſe, @ private Perſon, ought not to take upon 
himſelf to judge, but to. follow Polſon 
Thus Chriſt commanded Tribute to be paid to 
Cæſar, becauſe the Mony had his Image, that 
3s, aux, he was in Poſſeſſion of the Govern- 
ment. Ibis doing (as he fays in his Note) 
the moſt certain Sign of Poſſeſſion, 
I In his Annotations on the 22. c. of St. 
Mat. Explaining the Words, whoſe Image and 
Superſcription is. this? * In the 20 verſe he 
lays, As to make Laws, ſo to coin Mony is 4 
Mark of Sovereign Power, for viuuque Mony 
as Ariſtotle 9. wy receives both at's Name 


— — — — — — 
Alent iam, imo G- i quid mali ipſis inferatur, pat i enti am debere ii, 

ui nunc ſunt op pidorum populorumque Reſtoribus: Sunt enim in Peſ- 
1 here Imperii. Pot. pro pace p. 62. 
e Maxime autem in re controverſa, judici um ftbi pri vatus ſi 
mere non debet, ſed poſſeſſionem ſequi . Sic tributum ſolui Ceſat: 
 Chriſlus jubebat, qui ejus imaginem nunnmus præſerebat, id eſt, quis 
in poſſeſſrone erat huperii, D. Jure B. & P. f. 1. c. 4.9 20. 

7 Leia ejus imag iuem præferebat nummus præferebas certiſſimun 

Hoc fnaictum puſſe ſioni t. vide in Hiſtoria Fennate Bexarum I 18. 

V. 20. Tiy y ei awry yy nygagd. Sicut lagem Niger: 
num oft ſummi imperii, ita ut nimmun cederc, nam vouudus: 
at det Ariftered's, & nomen ſuum, & vim hobet Ia gn vous 
2 ar . | and 


e 
bad Value from vd the Law, hence to adul. 
revate the Coin is ranked amongſt Treaſons. «=. 
The Mony it ſelf” therefore receiving it's Value, 
from the Edi of Cæſar, aud bearing Cæſar's 
Image” and Superſcription, declared, that Cæ- 
far actually ” 2/4 the' Sovereign Power over 
Judza, and that the Fews in uſing the Mony 
tcknowledped it. It might be objefed, that the 
Romans bad the Rule over the eme, and Czar 
over the Romans in fa, but not of Right. 
But Chriſt hews this doth not at all belong to 
the Queſtion 5 for ſince the Peace of Nations, 
cannot be maintain'd without Arms, nor Arms. 
without Pay, nor Pay without Taxes, as Taci- 
tus ſpeaks, it follows that Tribute muſt be paid 
i bim that governs, as long as be governs, ar 
4 Reward bf the common Protefion, which he 
affords us, who is in Poſteſſion of the Govern- 
ment, whoſoever be be, Therefore, ſaith St. 
Paul you pay Tribute alſo, and not only ont of 
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Hine Ma jeſtar is cri minibut accuſentur nummos corrumpere. Ipſe- 
ititur nummum pretium habens ex Edict Cæſaris, Cæſariſque nomen 
& vult um preferent, teſtabatur Cæſarem ſinnmum in Judæam Impe- 
rium vripſi obtinere, tdque à Judæis nummo illo ntentibus agnoſci. 
Objici pot erat, ipſo qui dem facto Romanos Fud tis, & Cæſarem Re- 
nan e, ut nile jure. Sed Chriſtur oſtendit hoc ad propos 
tem queſtionem ni hil pertintre. Nam cum nec quies gentium fine 
Aris, nec Armi fe Stipendiis, nec Stipendia ſine Irrbatiꝶ haberi 
. us loquitur Tacitus, ſequitur ei qui imperat, tantiſper dum 
mperas,"pendenda tribut a, ut pret imm communis tutelæ, quam præ- 
far mH gu eft pub lir t iN p, Propterea jnguit P 
10 | Fear 


Puniſhment 4 8 | 

Frar of Puni hut 'Fegard into Fuſtice and 
. becauſe under the — 2 of the 
Powers,” ye live ſecure from Violence and In. 
jeries.' + Render (as due) 4 St. Paul ex- 
plains it, who, when he was treating of Tri- 
bute, ſubjoins, render therefore to all their 


It is not my Deſign here, to examine thoſe 
Texts of Scripture, nor the Argument from 
Providence, which has been drawn from 
them, and fo much debated in this Controver- 
ſy, how far, and in what manner, the Divine 
Dale is concern'd, in the Revolutions 
of States and Kingdoms, and how far it 
will, or will not juſtify Subjection, after the 
Revolution is paſt, and the new Government 
eſtabliſhed. But without entering into this 
Diſpute, after the View that I have given of 
the Conſtitution, I may take the Liberty to 
ſet the Controverſy on a new Foot, and 
without incurring the leaſt Suſpicion, of com- 
mitting Providence with Law, propoſe this 
ſingle Queſtion : That after the divine Provi- 
dence has placed, permitted, at leaſt, a Perſon 
to be placed in ſuch a Station, that the Laws 
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lus, etiam tributa penilitis nec ſola pane farmidine ſed juris & agu 
reſpectu. quia 1 præſidis tut i eſtii à vi atque injuris. 
F v. a. Ame, tanquam debitum, ut Paulus explicat, nam 
cum ds tribut iz egiſſes ſubjicir, andere dy aa at N c 
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of che Kingdom, acknowledge his Regal Au- 


thority, and require the Allegiance of the 
Subject to be paid to him. Whether to refuſe 
to acknowledge him, for our King, or to pay 
Allegiance to him as ſuch, is not to oppoſe 
both Providence and Law? Ae err 
Ftom the holy Scriptures, I come to the Judg- 
ment of our — — it may be collected 
from the Homilies. I do not pretend, that 
the Church has given her Judgment, by 
way of an expreſs Deciſion of this Queſtion ; 
only that there are ſome Paſſages, to be met 
with there, which plainly favour that fide of 
the Queſtion which we maintain; of which 
I ſhall here mention but one. ti, 

In the Sixth Homily againſt Rebe]- 
lion, we have © theſe Words: The Biſhop of 
Rome — curſing King John, and diſcharging 
his Subjects, „f their Oath of Fidelity, unto their 
Sovereign Lord. Noto bad Engliſhmen, at 
that time, known their Duty to their Prince, ſet 


farth in God's Word, would a great many of 


Nobles,and other Engliſhmen, natural Subjects, 


for this foreign and unnatural Uſurper, his vain 


Curſe of the King, and for his feigned diſ- 
Je of them 97 their 2 Hal 
their natural Lord, upon ſo ſlender, or no Ground 
at all, have rebelled againſt their Sovereign 
Lord the King? Would they have fworn Fideli- 
to the Dauphine of France, breaking their * | 


1 
to their natural Lord the King of 

gland, &c ? 

eis well known, that King Fobn was no 


of Fideliy, 


wote than a Ming in Poſſ for 4 
thur,” who was his elder rother's Son 
and put up a Claim againſt Fim, with 
his Siſter Fleanor, whom he kept in Pri- 
ſon all his Reign, were nearer in Blood to 
the Throne, than himſelf; and Ver we fee 
the Homily calls him the Subſeck s Sovereign 
Lord the King, and their Natural Lord the 
King of England: Condemns thoſe Subject 
that broke thei Oath of Fidelity to him, and 
therefore juſtifies thoſe that took, and ke pt 
their Oaths to him; and conſequent| Tultifes 
others, who take and keep Oaths, to ſuch Kin 
as he was. In a Word, had you lived in 
the Reign of King John, would you have oe 
ven your Oath of llegiance to Bin > If you 
would, you need not have refuſed it to 
any King ſince. If you would not, you 
would have refuſed an Oath, that the Church 
has Judged 2 OY 
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Our. Laws in this Point, agreeable to the 
gent End, and Defign of Government. 


UT our Conſtitution in this Point has 
b the Suffrage of Reaſon, as well as Au- 
thority,”-0n it's ſide, for if we impartially ex- 
amine the Reaſons and End of Government, 
ve are ſoon convinc'd, that the ſeveral Com- 
munities of the World were not deſign'd, as 
o many Scenes for a few Perſons to diſplay 
their Glory in, and all the reſt of Mankind 
to be only Inſtruments of their Power; but 
that Government was inſtituted for the Secu- 
rity, and Welfare, of all the Members of 
Cuil Society. Our Church in the firſt 
Homily againſt Rebellion, has affirmed, thar 
we Government of a Prince, is a Bleſſing of 
God given. for the Common-wealth, eſpecially 
of the good and godly, 1 the Comfort and 
cheriſbing of whom, God giveth and ſetteth up 
Princes, and on the contrary Joy, to the Fear 
and Puniſhment of the Wicked, A learned 
Biſhop, and Caſuiſt of our Church ſaith, that 
public Authority was inſtituted primarily for 
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Pateſtas autem publica Juriſdiftionis, ordinatur primariò in bonum 
Puolicum ipſing Cemmuni tat is, in benum vero perſona tali poteſtate 


H the 


1 63880 

The publick Good of the Community it {elf 
and N A and conſe quentially a. 
for the Good off the civil Magiſtrate, as it i; 
roſitablæ to: the Prince, that the Common. 
rde alt ſuaul flouriſh. + Furtæſcuę Lord Chan- 
cellor of England under King Henry the VI, 
quotes; and approves, Thomas Aquinas for the 
fame Doctrine. Sr. Thomas, ſaith he, in the 
Hof dubich be vurit to the Kang of Cyprus o 
the Government of Princes, ſaith, that the 
King is given for the | Kingdom, and not the 
Kingdom: fur tbe Ning. Had Government 
been inſt ituted, for the Sake of the Hrince, and 
Subjects defign'dito be only the Inſtruments 
of his Grandeur and Power if the Prince 
eame to be: difpofſeſsd of his Kingdom, it 
would have then been reaſonable for. the Sub- 
jects, ſtill to adhere to him, and his Poſterity 
after him, tho* with'the Loſs of all the Be- 
nefits of Government; becauſe they were all 
this while anſwering the End of it. But if 
Government was inſtituted, for the Sake of 
all the Members of the Community, then 
after. they have done what they are able, to 
E 2 . * oat 1 by 1.0 
Jr ite, id «7; Far | ” 7 72 | ; vonn i ſi ſecundari + te, 
7 oy bee 1 ee A phe ary | 
eee 
Nyuncipmn A felt, quod Re datur propter Regnum; & non Reg nus 
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mintain their Prince in the Throne, if he 
happens to be diſpoſſeſs d, and cannot afford 
them any of the Benefits of Government, can 
defend neither bimſelf, them, nor his Right 


an- t govern them; It is not reaſonable that 
VI for whom Government was inſtituted, 

would loſe: alt the Benefits of it, and live 
tie Outlaws at home, or Exiles abroad for the Sake 
18% Wl of him, for whom, it was not inſtituted, at 
tbe WW leaſt; not primarily inſtituted. The Conſe- 
the Wl querice is as neceſſary, as the Principle, whence 
nent it is drawn, is true, which in ſhort is this, 
and dat Government was made for Man, and not 
ents I Man for Government, and both the one, and 
ince ¶ ie other ate eountenanc d, by our Saviour's De- 
, it ddon, of the Lawfulneſs of what his Diſci- 
ub- ples did on the Sabbath Day, upon this Prin- 
2 ciple, that the Sabbath was made for Man, 


and not Man for the Sabbath. 

all Ak it ſhould be ſaid, that this Argument, 
t tech been made uſe of by ſome, to juſtify the 
leſiſtance of the ſupreme Magiſtrate, when he 
then does not purſue; as they think, the Ends of 
„ [0 Wovernment. I anſwer, there is this great 
Difference, betwixt the Too Caſes, that the 
Laws of the Land, which allow, and require 
_Secondly, They who employ this Argu- 


n ment for Reſiſtance, are ſo far from purſuing 
che Ends of Government, by their Hypothe- 
in- And H 2 _ 
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> that they. deſtroy the very Notion of: 
For by making as 5 do an n 

ic 


Subjects, as much Judas, of he. Publick Good 
a8 thöoſe, who are ãnveſted With the Autho- 
rity of the Government; and by giving, 
them g Liberty, to overturn wok Laws, 
and Law- makers, when they do not purſue, 
what they think to be, the publick, Sed They 
leave no Authority in the Laws,, which ac- 
cording to this Opinion, are no more than 
Gounſels, that the Subjects may take, or re- 
fuſe, as. they think fit: They, _ no Dif- 
ferente, bet w ixt. the 1 Governed: 
I In a word, they have no ſuch thing as 
Government, by not leaving any Dernier 
La from which, there is 100 ell. 
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CHAP. Ix. 


| Oi. Laws in this Point, 4 . to the 
Practice of all Mankind, particular| ly, of 
God's own People, the Jews, and of the 
Joe of the” Earlier Aer. 


N D that this 18 2 e Notion 
of Government, we ſhall be farther 


conVAnced, now we come in the _ * to 
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confider he Practice of Mankind. And here, 
I ſhall fett conſider the Behaviour of thoſe, 
who may ſer ve for Examples to us, I mean 
of Gods peculiar People the ett, and then 
of the Chriſtians,” (of the earlier Ages eſpeci- 
ally) who ſucceeded them in that Relation. 
That the'Fews lived in Subjection to the 
Midianites, the Moabites, and other neighs 
bouring Nations, when they where ſubdued 
by them, is evident from the Old Teſtament. 
That they became Subjects to Pharaoh Necoh, 
K of Egypt, who carri'd away Je hoabaæ their 
King, Captive into Egypt, and ſet up Eliakim, 
to whom he gave the Name of Jehoiabim, to 
be King over them. After this, they came 
under Subjection, to the King of Babylon, 
who carried away King park Captive in- 
to Babylon, and ſet his Son Jeconiab on the 
Throne, whom after a Reign of 3 Months, 
he likewiſe removes to Babylon, and puts his 
Uncle Zedekzzb in his Place, who in a while 
allowed the reſt into Captivity, after which 
te Remnant of the Feros, that were left in 
Judea, lived Subjects to the King of Babylon's 
Governors, as the Captives in Babylon, did 
to his Government there. an 
If it be ſaid, that God by his Prophet 76. 
mia, commande the Jews to be ſubject to 
— e king of Babylon. It may be anſwered; 
„ ut they had Submitted to the Moabites: tothe 

N e King 
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King of Egypt, &e/ without ahy Tuch Com 
mand, * know cf, nay 00 dl King of 
Babylon himſelf, before this Command wiz 
given, which was not till the Reign of Zed. 
kiah, who was the ſecond King,that the Ritz 
of Babylon had fet over t hne. 
In the next place, it is to be conſidered, 
that altho God Command, was of it ſelf abun- 
dantly ſufficient, to oblige them to ſubmit, yet 
he was pleaſed to condeſcend to give them 1 
Motive, or Reaſon, for this Submiſſion, I ſpal- 
to Zedekiah King of Judah, according to al 
theſe Words, ſaying, bring youy Neckt under 
the Toke of the King of Babylon, and ſeri: 
bim, and his People, and live. Why will 5. 
dye, thou and thy People by the Sword, the 
Famine and the Peſtilente, as the Lord bath 
ſpoken againſt the Nations that will not ſerv: 
the King of Babylon.---- Wherefore ſbould 
This City be laid wat? Jer. 27. 12. 13. 17. 
And thus the Prophet Feremiab, in his Let- 
ters to the Captives at Babylon, faith, Seel 
Je the Peace of the Ge uber, I bave cauſed 
you'to be carried away Captive, and pray un. 
to the Lord far it, for in the Peace thereof, 
Je ſhall haue Peace, Jer. 29. 7. Which is 
thus expreſſed by Baruch, in his Exhortation 
de the Fews, Pray for the Life of "Nabucho- 
| dbnofor King of Babylon, and for the Life 
of Balthafar bis Son, ran "Days" 7 
297 , 
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hr bs Eanth, as: the Days of Heaven. And 
the, Lord mill give iu Strength, and lighten oy 
Hel, and ine ſball liue under the Sbadom of: 
Nabuchiodonoſr King of Babylon, and wider 
the Shadow of Balthafar bis Son, and wa (bill 
ſerue them many Days, and find Favour in 
bis Sight,” c. 1. v. 11. 12. Thus we ſceſ when 
God commanded them, to ſubmit to the King 
of Babylon, he was pleaſed over and above 
ta add this Ræeaſon for their Submiſſion, that 
they miglit thereby live ſecure under his Pro- 
tection, and enjoy the Benefits of Government 
in Peace, and "Tranquillity. Suden 
Whether the Jews thought this Command 
of God, or at leaſt the Reaſon of it, the 
Preſervation. of themſelves, under the Prote- 
fion of Government, did extend to, and 
would juſtify their Submiſſion in the like 
Caſes; we tid, that after the Deſtruction of 
the Babyloniſh Empire, without any ſuch par- 
ticular Command, they ſucceſſively became 
Subjects of the Perfan, after that of the Græ- 
eian, and at laſt, of the Raman Empire, which 
iwallowed up all the reſſt. 
Their Behaviour under that, which is calbd 
the Gratian Monarchy, deſerves a more par- 
ticular Reflection. After the Death of Alex- 
anaer, (to whom the Jews had ſubmitted) 
ſeveral Kingdoms hawing been formed out of 
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bis Conquelts) Juda was unhappily ſcituated, 
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betwixt two of the moſt powerful of thoſt 
Kingdoms: Egyer, where the Pralomyes; and 
Syria, where the Seleucide reign'd... And 23 
theſe great Kings, were engaged in frequent 
Wars againſt one another; the moſt ſucceſsful 
Way, that either of them had to invade each 
others Dominions, was firſt to ſubdue Judas, 
as {ſometimes one, ſometimes the other of thoſe 
Kings did;and if you look into Foſephus's An- 
tiquities, you will find, that the Jews became 
Subjects of the Egyptian, or of the Syrian 
Kings, according as thoſe Kings, recover'd or 
Joſt the Poſſeſſion of 7udæa, and yet were ſo 
far from being reproached for this, that they 
were highly eſteemed by both for their Fide- 
lity. becauſe they continued firm in their O- 
bedience to the King of Hgypt, or to the King 
of Syria, as long as the one, or the other, could 
defend his Government over them. 

TN 4 would be ſatisfied in the particulars 
of what I have here affirmed in general, you 
need only read the 1,2, 3, 4, and 5 Chapters of 
the 1ath Book of Joſephus Antiquities where 
you will alſo find they took Oaths of Fidelity 
to thoſe Princes. e 
NM. Fleury, in his Manners of the 1ſraelites 
has given much the ſame Account of their 
Behaviour under theſe Kings. As they were 
ſeituated hetwiæt the Kings of Syria and the 
Kings off Egypt; they obeyed. ſometimes. ih: 
of LT | former, 


SFS SE 


ry =D. 


TNS FSS FS 88 = 


— 


(105) | 

former, and ſometimes the latter, atcordinng at 
theſe Kings were moſt powerful. * The Sub- 
miſſion of the Jews, to Aexandergtheir High 
Prieſt Faddus,' has been much diſputed, and 
Books have been written upon it, pro and con 
in this Controverſy; but their interchan- 
geable Submiſſion to the Kings of Fgypr, and 
of -Syria.according as the former, or the latter, 
became Maſters of Fu4a,1s clear, and admits 
of no Diſpute, | ripe 
As for the Behaviour of the Primitive Chri- 
ſtians after the Revolutions of Government, in 
the earlieſt Ages of the Church, we have no 
Inſtance of diſpoſſeſsd Emperors; claiming a- 
gainſt their Rivals; (except it be that of Maxi- 
minus Tbrax, and his Son) and the Empire, 
not being Hereditary, there could he no claims 
of Heirs. That Maximmus Thrax, raiſed a 
Perſecution againſt the Chriſtians, out of Has 
tred to the late Emperor, Alexander Severus's 
Family, of which many were Believers, we 
learn Enſebius. + But how the Chriſti- 
ans behaved themſelves under the Rival Em- 
perors, that were ſet up againſt the Two 
Maximini, we have no certain Account. On- 
ly in general we find that the two Gordiani, 
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*. Commie ili etoient entre lex Rai: de Syrie, & les Rois d'Egypte ; 
ils obeifſuient tante aux uns &f tantoſt aux autres ; ſelon que ces 
Rove effotent les plus forrs, Meuts des Iſraelites. Part · 3. Chap. 34 
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Father and Son, that were firſt ſaluted Emperors 
in Afriet, aud afterwards: conſirmed by the 
Roman Senate, met with a chearful Submiſſion, 
both at Rome and throughout Italy, except in a 
few Cities; as well as Maximus and Balbin, 
* who were created Emperors upon the Death of 
the two former, and before the Death of the 
Maximini.l cannot ſay there isany Teſtimony, 
that proves the Submiſſion of the Chriſtians in 
particular, to theſe Rival Emperors ;' Nor is 
there any, that proves the Chriſtians,who were 
very numerous at that time, were fingular in 
their Behaviour, amidſt this general Submiſ- 
ſion: But in the 4th. 5th. and 6th. Ages we 
have ſeveral Inſtances, of the Chriſtians beco- 
ming Subjects, to New Emperors, whilft the 
Diſpoſſeſs'd Emperor was alive. Il content 
my ſelf with giving a Precedent of their Be- 
haviour in each of thoſe Ages. NEV! 
In the Beginning of the 4th. Age, Conſtan- 
tine and Licinius, who were Collegues in the 
- Roman Empire, having publiſh'd an Edict for 
the ſecure Profeſſion of the Chriſtian Religion; 
Licinius notwithſtanding; a while after began 
to perſecute his Chriſtian Subjects, for which, 
Conſtantine engages in a War againſt: him, 
diſpoſſeſſes him firſt of ſome of his Provinces, 
and afterwards in a Second War, of his Em- 
Pire of the Eaſt, and reduces him to a private 


1 
** 


Fa 7 Wee Fulii Copitolmi Mari mini Buss. 


a” & «CS. ea ao. 


—_— 
nm. 


Lo as ww. <4 new wwe wo ww fy o A a. an AS 64S ac_n4. a3 co eat i oo& 


2 * "I 4 
* 


) 
Lite g and at laſt, upon his deſigning to raĩfe 
new Commotions, puts kim to Death. In — 
Mean time, the Biſhops and Chriſtians, 
well as the teſt of the Subjects of Led, 
id a chlearful Obedience to Conflantine, às 
e became” Maſter of . Lieiuiuss Diviſion of 
i W 1 3 
Some learned Men bare ig, Conſtantin 
was ſuperior in the Empire to Liainiuos But 
it is evident from Byſebius, that they” were 
not Joint Emperors, in one Throne: * But 
the Ronan Empire was divided in two Parts 
betwixt them." Conſtantine, as elder Emperor, 
when they” met, might have Precedency i in 
Place ; but each Emperor was, in his own 
Part, abſolute,” and independent. on the other; 
and therefore, when they were both Conſuls, 
in the Weſt that Year is inſcrib'd, Confantine 
the fourth, and Licinus the fourth time Con- 
Jul” But in the Eaſt, Liciniuss Name ſtands 
firſt, inthis' manner. Licinius Auguſtus 8h 
fourth, an Conſtantine the fourth time" Cun- 
As Valeſius [roves out of is 3 
a een Conftantini. 

In the Fifth Century, the Kenperes Zed 
was diſpoſſeſsd, and driven into Iſauria, by 
Baſlifcus, who, by Uſurpation, mounted 
the — : And yu after 2 25 was 


— Y "> 
1 
= 
* 


— —_ 
— a 


. * Bt Hift. L. 10. 1 Ke pe Vita Cinnt 7 8 Fa 
; et- 


— 


- = _ A — — 4 = » * 
Ee ů 1 * 
. = 
= * 
- 
: = 


\ ſettled in it; had ſo 
we find no leſs than 
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general à Submiſon, that 
500 Biſhops; añd amongſt 
them, Three of the er Eaſtern Patri- 


archhs, ſubſcribing to Baſilicuss Circular Let- 
ters, for anathematizing the Council of Chat 


cedon, and Leo's Tome. It muſt be confeſs'd, 


that theſe Biſhops, who diſcover'd ſuch Pu- 
fGllanimity, ind Levity, in condemning the 
Council of Chalcedon, are not to be ſet up for 
Examples, but I do not find but the reſt of 
the Subjects, particularly the great Acacius, 
Patri of C. S. a Man of iuflenible Reſo- 
lution and Courage, who maintain'd the Au- 


thority of the Council of Chalcedon, and 


could not be induced, by all the Menaces of 
Baſſliſcus, to ſubſcribe his Circular Letters, 
did, at the ſame time, acknow lege his Imperial 
Authority, as much as thoſe that had ſub- 
W + 

Some, Io, have ſaid that the Edpitors 
were not pray'd for, by Name, in the earlier 
Ages. That they were prayed for when they 
were Pagans we are ſure; whether by Name 
FIF not be poſitive: But chat they were pray- 


ed for by name, after they were Chriſtians, I 


think there is no doubt“. That they were 
rayed for by name in the Age, we are now 
{peaking of, we are aſſur d by a Paſlage in 
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Pope Gelamus's Epiſtle, . 44 Epiſcopos Dar- 
- danie; Where he takes Notice, that the Em- 
peror Zeno :celour'd over his Diſpleaſure 
zainſt Calendion, Biſhop of Antioch, with a 
Pretext, that he had razed his Name out of. 
the Dyptichs, in favour of the Two Rebels 
Leontzus and IIlus. ov tt 
In the Sixth Century after the Got ha, had 
eltabliſh'd, themſelves. in Itah, and made 
Rome the Capital of their Kingdom, and the 
Romans had lived a good while in Subje- 
ction to the Gothick Kings: The Emperor 
Juſtinian, about the Lear 53 5. ſends an Ar- 
my into Itahy, under his famous General Be- 
lizarius, upon whoſe approach Theodatus, K. of 
the Gotha, quits Rome, and the Romans to avoid 
ruin open'd their Gates to Beligarius. However, 
in a little while, the Goths returnꝰd under their 
new K. Vitiges, and laid Siege to Rome, which 
Beligarius defended, and forced them to raiſe the 
Siege, after they had lain above a Year before 
it. Slverius was Biſhop of Rome, when it 
was reduced by Beligarius, having been pro- 
moted to that See by Theodatus, late King of 
the Gotha. He was at this time, under the Diſe 
pleaſure of the Empreſs Theodora, who re- 
N Euſeb. In Conſtant. Life I. 4. c. = 1 1 | 5 N 
1 8 ea, de . 1 1 us, aut nee Inſtance 
of the ſame, in his Succeſſor Anaſt a ſius. Euagr. I. 3. c. 34. 
6 ＋ It appears from Procopius de bello Gothic I. 1. c. XI. ches 


Sil verius, as well 2s the Roman Senate, and People, took Oaths 
do the Gothick Kings. folv'd 
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Ae he 
would not commumichte with the Heretical 
Maabg b biahd, and to advaher lite Descen 


ale, ere de then at C. S. and had pro- 


med the Empreſs, he would communicate 
with Antbimiu "if Ihe would make him Bi- 


ſhop of Rome. This was reſolved on, but 


me bented þ plauſible Pretext for tlie Depri- 
vation of 'Silveriur; The true Cauſe of his not 
communicating with"Anthimus the Acephahſi, 


ſhe durſt not on to the Emperor. But 


could ſune Want a fair Pretence ? Had not Sil- 
verius” lived 4 Sudject, under the Gothick 
Kings, and been advancd by one of them to 
the Roman See? And if this was à Fault, was 
not he more obrioxibus than any” Man, not 


anly as he was Bifhop, but aMo as the firſt 


Gitizeti of Rome f But this was fo far from 


being eſteemed a Fault then, that in the Ac- 
count of his mortal Enemies, who were 


ſeeking his Ruin, it would not bear an Accu- 


ſation: And there fore Theodortd's Inftruments, 
were foreed, to have recourſe to the Snbor- 
nation of Witneſfes; and to forged Letters, 

Confpiracy, to be. 
tray Rome into the. Hands of the Gothick 


to ptove him of a 
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dermirie a Government by Treachery, or to 
Revolt from it whilſt it ſtands, were ever e- 
ſeemed Crimes, but to ſubmit.toa ſuperior 
Power never was, even their Enemies being 
ludges, when 2 Prince gan no longer defend 
his Government, nor People againſt it. 
1 ſhould now in the laſt Place, alledge the 
practice of all Mankind ; but this would be 
to write a Hiſtory of the Revolutions, that have 
happen'd in all Ages, and Countries of the 
World, and of the Submiſſion of Nations, to 
the new Governments after their Eſtabliſhs 
ment. We need only look abroad, and ſee 
hat is practiſed in our own time, in the ſe- 
veral Parts of the Spanith Dominions, in ta- 
, in the Ifles of the Mediterranean, in the 

aniſþ Netherlands, and in Spain it ſelf; In 
all which the Inhabitants take Oaths of Fi. 
delity to the one, or the other, of their Rival 
Kings, as they come under their Power. 
And what has been thus univerſally pra- 
ciſed; is, as a learned forreign Lawyer af - 
firms, as univerſally juſtified : *Tis acknow-. 
leuged byalt faith Fu nder char Subject, aſter 
their Prince can afford them no Protection may 
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ſubmit to another, to preſerve themſelves from 
* lud omnes fatentur, peſſe populum Reg: Sul jeſtum, ad decli nandum 
de, erti dium, & poſtquam in Rege nibil amplins eft præſidii, alteri [eſe 
i. ſuwhmittere, Puffend, de Jurt natura & Gentium, J 7. , 1. 94. 
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In Anſwer to this Argument, from the Practice 
of other Nations. It has been ſaid, that we know 
not what their Conſtitutions, are, at leaſt, they 
> differ very much from ours. There is no doubt, 


bc their feveral Conftiturions differ, in ſeveral Points 
from ours, and from Eath other too; and yet how 


much ſoever they differ, we find, that upon the 
common Reaſons and End of Government, and 
from che Nature of the Obligations to it, the ſe- 
veral Nations of the World, have agreed in this: 
That after they have done what they can to pre- 
ſerve their Prince, they are at Liberty to = lt 
themſelves, under a new Government, when the 
Prince can neither defend himſelf, them, nor 
his Government over them. And without exa- 
mining into the particular Conſtitutions of other 
Countries, after the | foregoing, Diſcourſe, I may 
venture to ſay with ſome Aſſurance, that there 
is no Country in che World, where the Laws, 

the Care they have firſt taken, to ſecure che 
Prince in his Throne, have made a better Provi- 
ſion, for the Peace of the Community, and the 
Security of its Members upon Revolutions; or do 
more expreſly-alloy, juft:fy.and require the Subjects 
to. lubmie-to the Prince in Poſſeſſion, than our on; 
begaule, perhaps, no Country in the World, has 
had more Revolutions of Government, than »ur-. 
And to end where I began, ſince the Laws, which 
ars che Rule of Civil Subjection, require This, 
i 9 8 d S OS 381 q 

Oportet neminem eſſe ſapientiorem Legibus. 
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